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THE DEVELOPMENT OF THE CHARITY DOCTRINE IN 
WISCONSIN 


Legal situations like historical occurrences cannot be rightly 
understood without a knowledge of their proper background. This 
is true particularly in regard to the various western states where 
the development of the law has naturally been greatly influenced 
by what has gone before in the East. It is strikingly illustrated 
by the development of the charity doctrine in Wisconsin. In or- 
der, therefore, properly to understand this development, its back- 
ground must at least be sketched. The evolution in Virginia, as 
influenced by an early United States Supreme Court decision and 
particularly the legislature and judicial history of the charity law 
in New York, must be kept in mind if the subject is to be under- 
stood. 

One of the mistaken notions with which the legislature of Vir- 
ginia was obsessed shortly after the close of the Revolutionary War 
was the theory that the English statutes could be dispensed with 
without harm to the commonwealth. This idea resulted in 1792 in a 
legislative decree abolishing all English statutes. In Maryland, 
under a constitution which declared that the inhabitants of the 
state were entitled to the benefit of such English statutes as existed 
at the time of their first emigration, and which by experience had 
been found to be applicable to them, and on the basis of a report 
by one Kilty which classed the statute of Elizabeth as inapplicable 
to the state, the Maryland Supreme Court has reached the same 
conclusion adopting the report as ‘‘a safe guide in exploring an 
otherwise very dubious path’’.? 





‘See an article by the author in the April 1919 issue of the Columbia 
Law Review entitled “Development of the Charity Doctrine in the United 
States,” which goes into far greater detail than is possible in this article. 

21882, Dashiell v. Attorney General, 5 Har. & J. 392, 403; 9 Am. Dec. 
572 (Md.) 
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Mistakes, like misery, love company. The legislative mistake of 
Virginia was therefore soon followed by judicial mistakes. Of 
these the decision of the United States Supreme Court in 1819 of 
Philadelphia Baptist Association v. Hart* must be accorded first 
place. This case arose in Virginia and held that the repeal of the 
English statutes had abolished the English doctrine which gives 
effect to charitable trusts though their beneficiaries are indefinite, 
which doctrine the court conceived to be based on the statute of 
Elizabeth. Though this case was overruled in 1844 by the famous 
ease of Vidal v. Girard‘ after an English Record Commission had 
delved into the ‘‘unreported jurisprudence of the middle ages’’ 
and after investigations by courts and lawyers on this side of the 
Atlantic had thrown additional light on the subject, it has vitiated 
to this day the charity doctrine not only in Virginia but also in 
West Virginia and Maryland and has accordingly been designated 
by the Virginia court as ‘‘an error copied from the Supreme Court 
of the United States’’.® 

The three states mentioned were not alone in repealing English 
statutes. New York had even preceded them by repealing in 1788 
a long list of English statutes and by publishing in 1789 the first 
compilation of the state laws which did not contain the statute of 
Elizabeth and thus impliedly, to say the least, repealing it.° Simi- 
lar action was taken by Michigan in 1810 and has had its influence 
in shaping the law of that state in accordance with the New York 
development. 

However, such repeal in these states was not the outstanding 
feature. It was rather the codification attempted of the trust laws 
of the state which has led New York and Michigan and other 
states, including Wisconsin, astray. Such codification was accom- 
plished in New York by the first revision of its statutes in 1827 and 
1828. This revision, without in any manner mentioning or except- 
ing charitable trusts, abolished all uses and trusts ‘‘except as 
authorized and modified in this article.’’* 

This statute naturally offered a most tempting opportunity to 
attorneys retained to overthrow charitable donations. Though 





#17 U. S. (4 Wheat.) 1; 4 L. Ed. 499. 

*43 U. S. (2 How.) 127, 196; 11 L. Ed. 206. 

*1885, Protestant Episcopal Education Society v. Churchman, 80 Va. 
718, 766. 

©1849, Ayers v. M. E. Church, 5 N. Y. Super. Ct. (3 Sandf.) 351, 367. 

TI Revised Statutes of New York 1829, page 727. 
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these contentions were unsuccessful when first raised in 1844,* and 
had not impressed the courts even in 1853 when the important 
ease of Williams v. Williams® was decided by the appellate court, 
they finally overwhelmed them and resulted in a legal situation 
somewhat similar to that existing in Virginia, West Virginia and 
Maryland, charitable gifts being now confined to such as were given 
to charitable corporations. The story of the overthrow of this doc- 
trine by the Tilden act in 1892, the direct result of the annulment 
of the will of Samuel Tilden, democratic opponent of Rutherford 
Hayes in the memorable presidential canvass of 1875, is familiar 
and need not be recited here at length. This statute with its 
amendments and construction has substantially restored the Eng- 
lish charity doctrine in New York, though traces of the old error 
still remain.?° 

The New York statute did not confine its baneful influence to 
the Empire state but unfortunately was copied by Michigan in 
1846, by Wisconsin in 1849, and by Minnesota in 1851. We are 
not particularly concerned in this article with Michigan and Min- 
nesota. In a general way, however, it may be said that Michigan 
by a process which duplicates the New York development, in almost 
every particular, has extricated itself from the toils of the New 
York heresy, while Minnesota is still enmeshed in it. It is the Wis- 
consin situation, its history and present status which is the subject 
of this article. 

When Ruth v. Oberbrunner,™ the first case involving the validity 
of a charity, came before the Wisconsin Supreme Court in 1876, 
important changes had shortly before taken place both in the court 
and among the respective attorneys in the case. Chief Justice 
Luther S. Dixon had resigned in 1874 and had thereupon been 
retained by the donees of the charity. His successor, Chief Jus- 
tice Edward G. Ryan, had been of counsel in the case before he 
went on the bench and hence was disqualified to participate in its 
decision. This was most unfortunate. Though the court through 
this shift was made the beneficiary of the able and correct argu- 
ment of its former chief, when it came to deciding the case it was 
deprived of the direction of both its former and its present chief 
justices. It is very probable that had either Dixon remained on 
the bench or Ryan been competent to sit, a different conclusion 





® Shotwell v. Mott, 2 Sandf. Ch. 46, 51 (N. Y.) 
*8 N. Y. (4 Seld.) 6265. 

” See the article above mentioned in note 1. 
140 Wis. 238. 
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would have been reached by the court. Says Marshall, J., ‘‘No one 
would claim that Mr. Dixon, after having presided over the de- 
liberations of this court for many years would, soon after his re- 
tirement therefrom, have urged upon it, in the capacity of attor- 
ney, a principle which he would not have declared to be the law 
had he been in a situation to do so.’’?* It is equally probable in 
view of other decisions made by Ryan, both before’* and after, 
that had he been in a position to sit in the case, his keen mind, deep 
insight, great influence, and extraordinary ability would have 
resulted in the adoption of Dixon’s contention. This was to the 
effect that the construction of the New York statute made by a 
lower court before its adoption by Wisconsin and followed by the 
appellate court after such event should control as against the con- 
struction of the appellate court in its subsequent cases. As it was, 
the disqualification of Ryan threw the responsibility on Cole and 
Lyon, his only associates. In an opinion written by Cole the court 
held that a testamentary gift of real estate by a Racine donor to 
trustees for the order of St. Dominicus and St. Catherine’s Female 
Academy (both unincorporated) fell within the statute and was 
void. 

However, Ryan’s influence was still to make itself felt. Though 
he naturally acquiesced in the decision of Heiss v. Murphey*™ ren- 
dered at the same time which declared void a gift of real estate to 
the Roman Catholic orphans of the diocese of La Crosse, his oppor- 
tunity came three years later in 1879 when the will of Rufus Dodge 
of Beaver Dam, directing the payment of $5,000 each to three col- 
leges, including Ripon and Beloit came before the court in Dodge 
v. Williams.> Of course it was too early to overrule Ruth v. Ober- 
brunner. If Ryan had attempted this he probably would, in view 
of the fact that Cole and Lyon were still on the bench, have written 
a dissenting opinion instead of writing the opinion of the Court. 
He therefore did the next best thing and distinguished Ruth v. 
Oberbrunner. Directions for the sale of the real estate in question 
and the payment of the gift in money were stressed and the prin- 
ciple applied to them that equity regards that as done which ought 
to be done. In consequence Ryan applied the doctrine of equitable 
conversion and upheld the gift as a gift of personal property to 
which the trust statute did not apply. So well had he convinced 





21903, Danforth v. Oshkosh, 119 Wis. 262, 289; 97 N. W. 258. 
41875, In re Taylor Orphan Asylum, 36 Wis. 534, 553. 

*40 Wis. 276, 292. 

*46 Wis. 70, 95; 50 N. W. 1108; 1 N. W. 92. 
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his associates that Cole, the very writer of the opinion in Ruth v. 
Oberbrunner, in Gould v. Taylor Orphan Asylum, decided at the 
same time, applied the same doctrine and stated that it afforded 
the court ‘‘much gratification to be able, without violation of stat- 
ate or principle, to sustain the will and the charity created under 
it.’"** These two pairs of twin cases have natwrally influenced 
profoundly the development of the law of charity in the state. 
Though harmonious in their actual decision, they are certainly dis- 
harmonious in their reasoning. It results, as stated by Marshall, 
J., that ‘‘whatever conflict there is in subsequent decisions results 
irom the influence of Dodge v. Williams prevailing at one time, 
and Heiss v. Murphey and Ruth v. Oberbrunner at another.’’ *" 

This distinction by Ryan has played a most important part in 
the judicial history of the state. Though the court in 1884 held 
that an express direction to sell at the expiration of twenty years 
only excluded all opportunity for the application of the doctrine,** 
though it in 1897 held that a trust was too indefinite to be saved 
even by the application of this doctrine,” the doctrine itself has 
been repeatedly used to salvage gifts which otherwise would have 
been lost to the public. The great case of Harrington v. Pier?® to 
which we shall come back later in this article, rests on this doctrine 
and the same is true of another case decided soon afterwards." In 
view of developments which we shall take up in the next para- 
graphs it has now happily lost its importance and may not again be 
seriously taken up by the court. Says Marshall in 1910: ‘‘The 
doctrine of equitable conversion, so many times resorted to as a 
convenient way of avoiding the one supposed infirmity in our sys- 
tem hampering owners of property in their efforts to devote the 
same to the public good, no longer cuts any figure.’’** Be that as 
it may, it has saved many a charity from destruction and cannot 
but add to the fame of its originator, Chief Justice Ryan. 

In the preceding paragraph a case was mentioned which refused 
to rescue a charitable gift on the ground of indefiniteness, though 





46 Wis. 106. 

71900, Harrington v. Pier, 105 Wis. 485, 494; 82 N. W. 345; 50 L. R. A 
307; 76 Am. St. Rep. 924. 

181884, De Wolf v. Lawson, 61 Wis. 469; 21 N. W. 615; 50 Am. Rep. 
148. 

1897, McHugh v. McCole, 97 Wis. 166; 72 N. W. 631. 

105 Wis. 485; 76 Am. St. Rep. 924; 50 L. R. A. 307; 82 N. W. 346. 

™ 1900, Hood v. Dorer, 107 Wis. 149; 82 N. ‘W. 646. 

21910, Will of Kavanaugh, 143 Wis. 90, 110; 126 N. W. 672. 
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admitting that the doctrine of equitable conversion was applicable 
to it. This error is in large measure due to the decisions of the 
court rendered in 1876. A notion that charitable trusts require sub- 
stantially the same definiteness as do private trusts was undoubtedly 
in the minds of the court when it in 1876 concurrently with Ruth v. 
Oberbrunner decided Heiss v. Murphey** and held that a gift direct 
to the ‘‘Roman Catholic orphans of the diocese of La Crosse’’ was 
void for indefiniteness. This decision was placed on the ground 
that the donor had not specified whether he intended whole orphans 
or half orphans, whether both or only one of their parents were to 
be Catholics, and whether they must be orphans at the time of his 
death or might be children orphaned thereafter. In strict accord- 
ance with this decision the court in 1888 declared a gift direct 
‘to the poor of the city of Green Bay’’ void because the testator 
had not designated whether he intended paupers or poor persons 
who had not as yet been immersed in the grim domain of pauper- 
ism.** These two cases might be distinguished on the ground that 
the gift was direct to the beneficiaries instead of going through the 
medium of trustees. This distinction, however, will not serve to 
bring into line a case arising in 1897 in which the court held that 
a gift to the deacons of a certain church to pay the interest to the 
American Baptist Publication Society ‘‘to aid in the support of a 
Baptist colporteur and missionary in the state of Wisconsin”’ is 
void for indefiniteness. Says the court by Cole, the very writer of 
the opinion in Heiss v. Murphey: ‘‘Whether the colporteur or 
missionary should labor through the entire state, and sell or give 
away the religious books and publications, or whether they should 
expend their efforts among the colored or white population, or 
both; whether with the destitute or wealthy ; and what publications 
they should distribute—are all matters left in doubt and uncer- 
tainty.’’ 7° 

No attempt will be made beyond the mere statement of these 
decisions to point out their utter absurdity. There is no language 
describing a class of beneficiaries capable of being formulated by 





= 40 Wis. 276. 

* 1888, Estate of Hoffen, 70 Wis. 522; 36 N. W. 407. 

1890, Will of Fuller, 75 Wis. 431, 437; 44 N. 'W. 304. See also 1897 
McHugh v. McCole, 97 Wis. 166; 72 N. W. 631, where a gift to an Epis- 
copal bishop “to be used by him for the benefit and behoof of the Protes- 
tant Episcopal Church of Fond du Lac, Wisconsin” and to a Catholic 
bishop to be used by him “for the benefit and behoof of the Roman 
Catholic Church” was held to be void for indefiniteness. 
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the keenest minds concerning which doubts cannot be raised such 
as the court suggests in these cases. Therefore, Marshall says of the 
ease last mentioned that the task of harmonizing it with Dodge v. 
Williams and the cases decided in accordance with it is ‘‘too great 
for room to hope for its successful accomplishment. ’’ ** 

This statement of Marshall indicates that other decisions of the 
court declare a contrary rule. This in fact is the ease. In 1886 a 
gift to a church in part for the relief of the ‘‘resident poor’’ of a 
town was upheld as:sufficiently definite and certain to be carried 
into execution.*” In 1897 a donation for the support, maintenance, 
education, or aid of such indigent orphan children under the age of 
fourteen years in Rock County as to the executors may appear to 
be most needy and deserving was sustained.** A similar decision 
was made in the same year in a case arising in Watertown in which 
a gift to that city for the aged and poor was held to be valid.” 

It was this contrariety which confronted the court when in 1900 
the case of Harrington v. Pier came before it. Judge Marshall had 
made an intense study of the New York development of the sub- 
ject, and when this case was assigned to him to prepare the opinion, 
put his whole soul into it with the purpose of establishing for all 
times the liberal doctrine concerning the definiteness necessary in 
charitable trusts. The court, therefore, held that ‘‘ Indefiniteness 
of beneficiaries who can invoke judicial authority to enforce the 
trust, want of a trustee if there be a trust in fact, or indefiniteness 
in details of the particular purposes declared, the general limits 
being reasonably ascertainable, or indefiniteness of mode of carry- 
ing out the particular purpose, does not militate against the valid- 
ity of a trust for charitable uses’’.*° In accordance with this deci- 
sion, gifts for the benefit of such ‘‘indigent sick persons residing 
in the city of Milwaukee as my said trustees in their wise discretion 
shall deem worthy of such aid and assistance’’ ** and ‘‘for the sup- 
port and maintenance of the superannuated preachers of the 
church denominated the United Brethren in Christ’’*? have been 


* 1900, Harrington v. Pier, 105 Wis. 485, 510; 76 Am. St. Rep. 924; 50 
L. R. A. 307; 82 N. W. 345. 

* 1886, Webster v. Morris, 66 Wis. 366, 384; 57 Am. Rep. 278; 28 N. W: 
353. 

1897, Sawtelle v. Witham, 94 Wis. 412; 69 N. W. 72. 

» 1897, Beurhaus v. Cole, 94 Wis. 617, 630; 69 N. W. 986. 

* 1900, Harrington v. Pier, 105 Wis. 485, 514; 76 Am. St. Rep. 924; 50 
L. R. A. 307; 82 N. W. 346. 

71920, In re Keenan, 176 N. W. 857 (Wis.). 

21900, Hood v. Dorer, 107 Wis. 149; 82 N. W. 546. 
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upheld by the court in cases subsequently decided. In 1904 the 
court approved expressly of Harrington v. Pier and stated that if 
‘‘any specific use, clearly charitable, is excluded from the field of 
expenditure limited by the will, then to a demonstration the dona- 
tion is not to charity generally, and without limit, and does not 
fail of the definiteness required for its support’’.** One source of 
exasperation at the decisions of the court has thus been eliminated 
and this important matter has been fully clarified. 

The contrariety existing between the two sets of twin cases which 
inaugurated the discussion of the charity doctrine in Wisconsin 
has not yet been exhausted. In Ruth v. Oberbrunner the court 
had decided that the doctrine of perpetuities, so far as it refers to 
the length of time for which a piece of property is held, is applic- 
able to property deeded or devised to charity.** This extraordi- 
nary doctrine was at once confined to a certain extent by the leg- 
islature when it enacted the revision of 1878. The note of the 
revisors on this matter is as follows: 


“In section 2039 amendment is made to allow grants or devises in per- 
petuity to literary or charitable corporations. It is thought that this 
ought not to be extended to religious corporations but left only to those 
which are formed for advancing literary or charitable ends. The de- 
cision in Ruth v. Oberbrunner, 40 Wis. 238 shows a defect in the law as 
it is, which is generally admitted to require amendment. We have en- 
deavored to afford it without too great innovation. In that spirit it is 
provided that corporations under our laws can alone enjoy the benefit of 
such a grant because they are within legislative control under the con- 
stitution, while they can readily be formed to possess all necessary powers 
for the full enjoyment of all the benefits which should follow such a 
provision in the law.” 


This legislative modification of course did not go far enough. 
Chief Justice Ryan therefore in deciding Dodge v. Williams took 
oceasion to limit the doctrine of Ruth v. Oberbrunner as much as 
the case before him called for. He said: ‘‘The statute limiting 
the rule against perpetuity to realty, manifestly abrogates the Eng- 





* 1904, Kronshage v. Varrell, 120 Wis. 161; 97 N. W. 928. See also 
1915, Rust v. Evenson, 161 Wis. 627; 155 N. W. 145; 1912, Richtman v. 
Watson, 150 Wis. 385; 136 N. W. 797. 

*In strict accord with Ruth v. Oberbrunner, the court in 1897 de 
cided that a gift of land to the city of Watertown to be perpetually 
used as a home for aged and poor people and as a driving park and 
agricultural grounds was void because it suspended the power of aliena- 
tion beyond two lives in being and twenty-one years thereafter. Beur- 
haus v. Cole, 94 ‘Wis. 617, 631; 69 N. W. 986. 
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lish doctrine as applicable to personalty. Expressio unius exclusio 
alterius.’”*> Though Cole, the very originator of the perpetuity 


- heresy, concurred with this decision and in a companion case even 


expressed his gratification at being able without violation of statute 
or principle to sustain the charity** he in 1884 said that it may 
admit of doubt ‘‘whether the remark of the chief justice is strictly 
accurate in saying that it (the statute) abolishes the common rule 
of perpetuities as to personalty when applied to private trusts.’’ ** 

It was on this proposition that a hard judicial duel has resulted 
between Marshall and Chief Justice Cassoday. The question came 
to the fore in a case decided in 1902 in which Marshall wrote the 
prevailing opinion and upheld the distinction laid down by Chief 
Justice Ryan as a decision binding on the court, while Cassoday, 
though he had dissented in the case in which Cole had criticised 
Ryan’s distinction, worked himself into such a fury that he called 
it a ‘‘legal monstrosity’’.** When, shortly after, the court upheld 
a gift of real estate to the city of Oshkosh as an absolute gift, Mar- 
shall, though concurring in the judgment, dissented in regard to 
the reasoning and again investigated at great length the Wisconsin 
doctrine concerning perpetuities and stated that Wisconsin stands 
“*substantially alone in holding that the general language of 
statutes on the subject of perpetuities covers property devoted by 
deed or devise to charitable purposes.’’*® This of course left the 
decision of Ruth v. Oberbrunner in full force so far as it declared 
real estate given to charity to be subject to the perpetuity rule. 
Therefore Marshall in closing his opinion said: 


“It is now, seemingly, up to the legislature, as it was in New York in 
1898, to say whether a broad policy as to devises of property to charity 
shall prevail in this state, or not. It will, in the light of the decision in 
this case, be unmistakable that if the public desire it that men of 
wealth shall at least be permitted to have a free hand in devoting their 
property to the benefit of mankind instead of to mere selfish or private 
ends, legislative aid or command must be had in the matter. Why should 
such free hand not be permitted? That is the policy which generally 
prevails in every section of our country. Why should Wisconsin be an 





*46 Wis. 70, 96. 

* 1879, Gould v..Taylor Orphan Asylum, 46 Wis. 106, 117. 

71884, De Wolf v. Lawson, 61 Wis. 469, 474; 50 Am. Rep. 148; 21 N. 
W. 6165. 

* 1903, Becker v. Chester, 115 Wis. 90, 147; 91 N. W. 87, 650. 

* 1904, Danforth v. Oshkosh, 119 Wis. 262, 284; 97 N. W. 258. See 
Marshall’s opinion in 1910, Maxrcey v. Oshkosh, 144 Wis. 238; 128 N. W. 
899. ; 
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exception? The legislature must answer that. The responsibility for the 
continuance of the exception rests with that branch of the government, 
regardless of whether it is responsible for having created it or not. If 
what I have written shall so emphasize that situation as to stimulate 
remedial action, placing our state in the front rank of communities as 
regards favoring devises of privately accumulated wealth for charitable 
objects, it will be a ‘consummation devoutly to be wished.’” 


This appeal was effective. At the very first opportunity there- 
after the legislature amended Section 2039 by exempting from its 
provisions real estate ‘‘given, granted or devised to a charitable 
use.’’*° In this manner a full reintrenchment of the common law 
doctrine of charities in the jurisprudence of the state has been 
effected. The court thereafter has disregarded the desperate con- 
tention that a gift of real estate to a charity is void under Article 
1, Section 14, of the constitution which declares that ‘‘all lands 
within this state ure declared to be allodial, and feudal tenures are 
prohibited’’.** 

The brood of errors hatched by Ruth v. Oberbrunner would not 
be complete without a short reference to the notion propounded in 
it that the cy pres doctrine in its entirety is not applicable to our 
conditions. The court therefore asked the following question: 
‘*Suppose a bill were filed to compel the trustees to execute the 
trust: what could the court order the trustees to do? Would it not 
be compelled to resort to the cy pres doctrine?’’*? This mistaken 
idea has echoed and reechoed through the Wisconsin cases decided 
prior to Harrington v. Pier. In this case Marshall has put the con- 
tention that the judicial as distinguished from the prerogative 
cy pres doctrine is not in force in the state to rest, it is hoped for 
ajl time. He said: ‘‘ When it is said that the doctrine of cy pres 
does not prevail in this state, that does not refer to those liberal 
rules of judicial construction of charitable trusts, by courts of 
equity, which, prior to the statute of Elizabeth were applied in 
chancery and of which such statute is only confirmatory, but to the 
prerogative power exercisable where such statute prevails. Courts 
here, as anciently, look with favor upon all donations to charitable 
uses, and give effect to them where it is possible to do so consistent 
with rules of law, and to that end the most liberal rules the nature 





“Chapter 511, Laws of 1905. 
“1910, Will of Kavanaugh, 143 Wis. 90, 112; 126 N. W. 672. 
“40 Wis. 238, 264. 
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of the case will admit of, within the limits of ordinary chancery jur- 
isdiction, will be resorted to if necessary.’’ ** 

No occasion has as yet been presented to the court for an actual 
cy pres application of a gift. There can be little doubt, however, 
but that the court in view of the entire situation as it now exists 
will not hesitate to make it when a proper case is presented to it 
for adjudication. 

It has been seen that in New York the charity doctrine was rein- 
stated by a statute excepting charitable trusts from the trust stat- 
ute. No such general statute has been enacted in Wisconsin, though 
some statutory modification of the trust statute has been effected.** 
Of course the amendment of the perpetuity statute under the cir- 
cumstances which surrounded it is a clear indication of the intent 
of the legislature to overrule Ruth v. Oberbrunner and will prob- 
ably be so construed by the court whenever the opportunity shall 
be presented to it. In the meantime it may be well to gather expres- 
sions of the court on this matter. Siebecker, J., in a short con- 
curring-dissenting opinion, handed down before the amendment of 
the perpetuity statute above mentioned, has said: ‘‘It is my opin- 
ion that the statutes of this state prohibiting perpetuities and regu- 
lating uses and trusts do not apply to trusts for charitable pur- 
poses.’’*® In a case arising after such amendment the court has 
said that ‘‘charitable trusts may be enforced and are not controlled 
by our statutes of uses and trusts’’.“* In view of these expressions 





#1900, Harrington v. Pier, 105 Wis. 485, 503, 504; 76 Am. St. Rep. 
924; 50 L. R. A. 307; 82 N. W. 3465. 

“Subsection 7 added to Sec. 2081 in 1917 provides as follows: “No 
trust for charitable or public purposes, whether in real or personal 
property, shall be invalid for indefiniteness or uncertainty where power 
to designate the particular charitable or public purpose or purposes to 
be promoted thereby is given by the instrument creating the same to 
the trustees, or to any other person or persons.” The inclusion of this 
specific exception in this statute instead of excepting generally all 
charitable trusts is certainly not particularly fortunate as it might be 
construed as indicating a legislative construction according to which the 
general subject of charitable trusts would be included in the statute. It 
has not yet been passed upon by the court. 

“1904, Danforth v. Oshkosh, 119 Wis. 262, 312; 97 N. W. 258. 

“1910, Will of Kavanaugh, 143 Wis. 90, 102; 126 N. W. 672. 

See also, 1915, Rust v. Evenson, 161 Wis. 627, 155 N. W. 145 in which 
the court through Chief Justice Winslow says that no reason is per- 
ceived why most if not all of the trusts under consideration would not 
be valid as charitable trusts even if they were trusts in real estate 
under the doctrine of such cases mentioned in this article as Dodge v. 
Williams, Harrington v. Pier, Becker v. Chester, and In re Kavanaugh. 
See also, 1903, McWilliam v. Gough, 116 Wis. 576, 580; 98 N. W. 550. 
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and the history of the whole subject as outlined in this article, 
there can be no doubt but that Ruth v. Oberbrunner may now be 
regarded as fully overruled and hors de combat. The tasks which 
Ryan could only commence have been accomplished by Marshall. 

To sum up: When in 1876 the question of the validity of chari- 
table trusts was for the first time presented to the Supreme Court, 
the fact that he had been of counsel in the case disqualified Chief 
Justice Ryan from participating in the decision and threw the en- 
tire responsibility on Cole and Lyon, his associates. The resuit 
was that the correct contention of former Chief Justice Dixon was 
overruled, great definiteness was demanded in the description of 
the class of beneficiaries of charitable trusts, the cy pres doctrine 
was declared not to be in force in the state and the statute of per- 
petuities and that of uses and trusts was held to cover real estate 
devised to charitable purposes. This decision brought about in 
1878 an amendment of the perpetuity statute by which corporations 
for literary and charitable purposes were accepted from its provi- 
sions. When Ryan’s opportunity came in 1879, he limited the rule 
previously announced by the court to real estate and by applying 
the rule of equitable conversion to the case salvaged the charity in 
question from destruction. The development of the next twenty 
years presents the sorry spectacle of the court wobbling woefully on 
the question of the definiteness necessary in describing the class of 
beneficiaries of a charity. This controversy was finally settled by 
Marshall, J., in 1900 in Harrington v. Pier in favor of the liberal 
doctrine announced by Ryan as against that originated by Cole. 

This matter being disposed of, the controversy in the Supreme 
Court centered on the question whether Ryan’s limitation of the 
perpetuity rule to real estate was a judicial determination binding 
_ on the court or a mere obiter dictum. The duel between Marshall 
and Chief Justice Cassoday on this question resulted in the adop- 
tion by the court of the first alternative mentioned and a victory 
for Marshall. The latter’s appeal to the legislature on this occa- 
sion for an exception of real estate devised to charity from the per- 
petuity rule was also effective and substantially placed the state 
in line with the overwhelming number of the other jurisdictions. 

By this development the doctrine of equitable conversion as 
applied to charities has lost its raison d’etre and may not again be 
resorted to by the court. Though no occasion for the application 
of the cy pres doctrine has yet arisen, the notion so prevalent in 
the earlier cases that this doctrine not only in its prerogative but 
also in its judicial aspects is inapplicable to the state may now be 
regarded as repudiated. 


Cart F. G. ZotuMANN. 
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PHYSICIAN’S PRIVILEGE IN WISCONSIN 


At common law a physician had no privilege when required to 
testify in court as to matters which he had learned while attending 
a patient. As was said by Lord Mansfield, ‘‘if a surgeon was vol- 
uDtarily to reveal these secrets, to be sure he would be guilty of a 
breach of honor and a great indiscretion ; but to give that informa- 
tion in a court of justice, which by the law of the land he is bound 
to do, will never be imputed to him as any indiscretion what- 
ever.’’* This rule of the common law has never been changed by 
statute in England nor in half of the states of this country. The 
other half of the states, however, including Wisconsin, as well as 
the District of Columbia and two of the territories, have prohibited 
more or less completely the giving in evidence by physicians and 
surgeons of matters learned in the course of their practice.? In 
Wisconsin the prohibition, as a result both of the wording of the 
statute and the construction placed upon it by the courts, is as 
absolute as in any jurisdiction, and much more so than in most of 
them. ; 

Wisconsin Territory in 1839 was the fourth jurisdiction to leg- 
islate upon the subject. As found in the Territorial Statutes of 
1839, the provision was as follows: 

‘*No person duly authorized to practice physic or surgery, shall 
be compelled to disclose any information which he may have 
acquired in attending any patient in a professional capacity and 
which information was necessary to enable him to prescribe for 
such patient as a physician, or do any act for him as a surgeon.’”* 





1 Duchess of Kingston’s Trial, 20 How. St. Tr. 573. 

2The following jurisdictions have statutes worded substantially like 
the Wisconsin statute: Alaska, Arkansas, Colorado, Hawaii, Idaho, In- 
diana, Iowa, Minnesota, Missouri, Montana, Nevada, South Dakota, Utah, 
Washington and West Virginia. The following have express provisions 
that testimony of the patient operates as a waiver: Arizona, California, 
Kansas, North Dakota, Ohio, Oklahoma and Oregon. The following ex- 
pressly provide for waiver by the personal representative of the pa- 
tient: District of Columbia, Michigan and New York. In North Caro- 
lina the trial judge may, in his discretion, receive the testimony of the 
physician. In Pennsylvania the prohibition is applied only to matters 
which may tend to disgrace or degrade the patient. 

3 Sec. 71, Act concerning Testimony and Depositions, Statutes of Wis- 


consin, 1839, p. 249. 
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The Territorial Statutes of 1839 were a fairly complete code 
adopted by the Legislature on the recommendation of a special com- 
mittee which had prepared its report during a thirty day recess. 
This committee consisted of Morgan L. Martin, Marshall M. Strong, 
James Collins, Edward V. Whiton, B. Shackelford and Augustus 
Story. They seemed to have based their work very largely upon 
the New York Revised Statutes of 1828 in which appears the first 
law regarding testimony of physicians. The section of the New 
York act on this subject with the sections immediately preceding 
and following it, were borrowed for the Wisconsin Statutes of 
1839 word for word, except for two changes. These changes were 
the omission in the Wisconsin Statutes of a section found in the 
New York statutes giving a privilege for confessions made to a 
priest, and in the use of the word ‘‘compelled’’ instead of 
‘“allowed’’ which was the New York version.° 

There was no change in the statute until 1911. The revision of 
1878 simply made it Section 4075. Chapter 322 of the Laws of 
1911 changed the word ‘‘compelled’’ to ‘‘permitted’’, and added 
the clause allowing the physician to testify when sued or prosecuted 
for malpractice. In view of the construction which the Supreme 
Court had placed upon the word ‘‘compelled’’, the first change was 
not significant. The revisor seems to have believed that this change 
was made inadvertently, as Section 44 of Chapter 664 of the Laws 
of 1911, which chapter was enacted for the purpose of correcting 
certain errors in the statutes, restored the word ‘‘compelled’’. In 
1913, however, by Chapter 349 of the laws of that year, the section 
was again amended so as to use the word ‘‘permitted.’’ 

It seems strange that this law should have been upon the statute 
books of the territory and the state for nearly sixty years before 
any application of it was presented before the Supreme Court. In 
1897 the court was called upon for the first time to construe the 
statute. An action had been brought upon an insurance policy, 
and the defense was misstatements in the application as to the 
health of the insured. This defense rested upon the testimony of 
physicians who had attended the insured, and was admitted by the 





*This privilege, which is now section 4074 of the Wisconsin Statutes, 
appears first in this state in the Revised Statutes of 1878. 

* Missouri had adopted the privilege in 1835, except that the statute 
read “required or allowed,” (Revised Statutes of Missouri, 1835 p. 623); 
and Arkansas had adopted it in 1838 but had.used the word “compelled’’. 
(Laws of Arkansas, 1838 Chapter 168, Sec. 22). 
*Boyle v. N. W. Mutual Relief Ass’n., 95 Wis. 312. 
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trial court over an objection to it as privileged under the statute. 
The Supreme Court reversed the judgment for the defendant upon 
the ground that this evidence had been improperly admitted. The 
decision turned upon the construction of the word ‘‘compelled’’. 
The opinion by Justice Pinney noted the fact that the usual word 
in such statutes was ‘‘allowed’’ but that Wisconsin and Arkansas 
had departed from the usual form by using the word ‘‘compelled’’. 
The court held, however, that this difference was not material, and 
that under the statute the physician can neither be compelled nor 
allowed to disclose information received from the patient. The 
reasoning by which the court departed from the language of the 
statute is illustrated from the following extract from the opinion: 

“For whose benefit was this provision intended? Clearly, for the 
benefit of the patient, whose interests, reputation, and sensibilities may 
be injured and grossly outraged by its disclosure. The fact that the 
physician acquired the information in order to prescribe for or treat 
the patient cannot affect the physician in the least degree unfavorably, 
nor that he should be compelled to disclose as a witness the informa- 
tion or knowledge thus acquired. The object of the section, therefore, 
was to protect the patient, to whom protection was so important and not 
the physician, to whom it was quite unimportant, from the consequences 
of such disclosure, and shows that the provision that the physician shall 
not be compelled to make the disclosure as a witness renders the state- 
ment of the patient privileged as to him, and that this was within the 
intention of the makers of the statute clearly implied from its language, 
and that it should not be disclosed by tlhe physician without his consent.” 


Justice Newman dissented, holding that the statute should be 
given its literal meaning. He called attention to the fact that the 
statute was, apparently, borrowed from New York and was adopted 
with the change of only the one word. He says that it was evident 
that the Legislature did not intend to adopt the New York statute 
unchanged, and that it was apparent that the statute, as adopted, 
was not intended to have the same effect as the New York statute. 
When we add to Justice Newman’s reasoning the fact that the com- 
mittee which prepared the revision of the Statutes of 1839 was 
made up of the leading lawyers of the territory, and that they 
adopted this section and related sections from the New York stat- 
utes with but two changes, both of which were to lessen the doctrine 
of privilege which had been introduced into the law of this country 
by New York, it seems quite obvious that Justice Newman was 
right and that the original intention of the territorial legislature 
was not to go as far as had the New York legislature. 
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statutes upon the subject. 


Boyle case.” 


a will or showing that he was sane. 





Whatever may have been the original intention of the legisla- 
ture regarding the scope of the physician’s privilege, the decision 
in the Boyle case undoubtedly brought the law of Wisconsin in har- 
mony with the law of most of the other states which had adopted 


On the same day that the Boyle case was decided, the court 
handed down another decision in -which the statute was applied 
and which, without discussing the matter, carried the construction 
as far as any of the subsequent decisions. The case was a will 
contest, in which one of the issues was the mental competency of 
the testator. To show that he was competent and to sustain the 
will, the executor offered the testimony of physicians who had 
attended him over a period of some years before his death. The 
trial court excluded this evidence and the jury found the testator 
was not competent. The judgment, setting aside the probate of 
the will, was affirmed and the decision of the court in excluding 
the evidence of the physician was sustained by a reference to the 


The court, without any discussion, established two important 
points in the construction of the statute. The first was that it 
made no difference whether the testimony of the physician would 
tend to benefit the plaintiff or his estate, or whether, using the lan- 
guage of Justice Pinney, the ‘‘interests, reputation and sensibili- 
ties’’ of the patient would be ‘‘injured and grossly outraged’’ by 
a disclosure by the physician. The second was that the right to 
waive the privilege died with the patient, and that the personal 
representative could not waive it even for the purpose of sustaining 


That the prohibition against the testimony by the physician 
applies even when it is offered to show that the patient was men- 
tally competent, was again held in a case where it was received in 
order to sustain a deed, although in that. case there was other evi- 
dence by which the competency of the deceased was established.® 

That the prohibition of the statute also applies where the testi- 
mony of the physician is for the manifest benefit of the estate of 
the plaintiff is strikingly illustrated in a recent decision of the 
Supreme Court in the case of Maine v. Maryland Casualty Co.® 
This was an action by the widow who was the beneficiary under 
an accident policy. It was held (Justices Siebecker and Owen dis- 





"Bryant v. Pierce, 95 Wis. 331. 
* Boyle v. Robinson, 129 Wis. 567. 
*178 N. W. 748. 
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senting) that the statute excluded the testimony of physicians who 
had attended the deceased, the testimony being offered to show 
that his death occurred from an accident. As Justice Owen points 
out in his dissenting opinion, the same principle would apply in 
any case where the testimony of the physician was needed to es- 
tablish the cause of death where that cause was an essential part of 
the right of action of the plaintiff. 

That the personal representative of the patient cannot waive 
the privilege has also been consistently held by the Supreme 
Court.*® In so holding, our court is not in harmony with most of 
the jurisdictions which have statutes upon this subject.* It is alse 
the general rule that the privilege as to communications to an 
attorney may be waived by the personal representative of the 
client,” although there are no Wisconsin cases upon this point. 

The Supreme Court of Wisconsin has also refused to hold that a 
plaintiff who testifies regarding a personal injury waives his priv- 
ilege as to testimony of an attending physician. In so holding 
Chief Justice Cassoday said : 


“If such a rule were to prevail, it would destroy the privilege secured 
by the statute or preclude the patient from testifying in her own behalf. 
There may be adjudications in other jurisdictions under different or 
even similar statutes holding otherwise, but if so we decline to follow 
them.””* 


Wigmore’s comment upon this and similar holdings is interest- 
ing: 
“Certainly it is a spectacle fit to increase the laymen’s traditional 


contempt for the chicanery of the law when a plaintiff describes at 
length to the jury and a crowded court room the details of his supposed 





In Casson v. Schoenfeld, 166 Wis. 401, the administrator sued to set 
aside a contract made by the deceased and called a physician on the 
staff of the state hospital for the insane to show the incompetency of the 
deceased. In Maine v. Maryland Casualty Co., 178 N. W. 749, while the 
action was not by the administrator, the same doctrine as to waiver 
was applied. 

“ Wigmore on Evipence, Section 2391. 

* Tbid., Section 2329. 

*™@Green v. Nebagamain, 113 Wis. 508, 513. See also the following 
cases where the plaintiff was allowed to invoke the privilege in suits 
for personal injuries: Kenyon v. Mondovi, 98 Wis. 50; Shaffer v. Eau 
Claire, 105 Wis. 239; Cohodes v. Menominee & M. L. & T. Co., 149 Wis. 
308; Mehegan v. Faber, 158 Wis. 645; Dreyfres v. Milwaukee E. R. & L. 
Co., 161 Wis. 524. 











146 WISCONSIN LAW REVIEW 





ailment, and then neatly suppresses the available proof of his falsities 
by wielding a weapon nominally termed a privilege.’™* 


There have been two cases in this state where anything other 
than an express waiver by the plaintiff himself has been held to be 
effective. In one of these the plaintiff in a personal injury action 
testified that he consulted a physician whom he told certain things 
about his condition. This was held to be a waiver of the right to 
object to testimony of the physician denying that the plaintiff had 
told him what he said he had.** It has also been held that the 
statement by the applicant for a life insurance policy that he had 
consulted a physician for a certain disease, is a waiver of the priv- 
ilege to object in a suit on the policy to testimony by the physician 
to contradict this statement.** The court has declined to decide 
whether an express waiver of the physician’s privilege contained 
in an application for an insurance policy is effective.” 

The Supreme Court of Wisconsin has not only laid down a very 
broad construction of the statute on decisions upon the question 
of waiver, but also in its holding that whenever the relation of 
physician and patient exists, almost everything which passes be- 
tween them is privileged. The court has even intimated that 
merely the testimony of a physician that he attended the patient 
for some disease, is inadmissable.** The fact that the physician 
was employed in a public institution and not by the patient does 
not affect the question of privilege.“° On the other hand if the 
information is not obtained for the purpose of treatment the 
court has uniformly held that the statute does not apply and that 
the physician may testify.?° 

The question of whether the section applies in a criminal case 
has been raised in two instances, but has not been decided as the 
testimony was held admissable on other grounds.”* 

JOHN B. SANBORN. 





* Wigmore on EvipeNce, Section 2389. 

* Canning v. Chicago & M. E. R. Co., 163 Wis. 448. 

% McGinty v. Brotherhood of Railway Trainmen, 166 Wis. 83. 

% Wilhelm v. Columbian Knights, 149 Wis. 585. 

18 McGowan v. Supreme Court, 104 Wis. 173. 

%” Mehegan v. Faber, 158 Wis. 645; Casson v. Schoenfeld, 166 Wis. 401. 

*So held where the physician examined a person for the purpose of 
securing her release from guardianship, Will of Bruendl, 102 Wis. 45; 
also where the examination was made by the physician for the purpose 
of testifying in a criminal case, James v. State, 124 Wis. 130. 
* Smits v. State, 145 Wis. 601; State v. Law, 150 Wis. 313. 
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UNIFORM PARTNERSHIP ACT 
(Concluded) 


Dissolution of a Partnership 1724m—25.: Under the decisions 
‘‘a mere dissolution has no effect whatever upon the property 
rights of the partners or their interest in the joint stock or joint 
rights, or their power over old or existing debts, due to them or due 
from them; excepting always that they have all entirely lost the 
power of acting for each other, any further than all joint debtors 
or joint creditors may do’’.? 

The section recognizes this and is phrased to draw a distinction 
between dissolution in the above sense, and dissolution in the sense 
of termination; a distinction that is uniformly recognized by the 
courts though not often defined in terms.® 

Causes of Dissolution. 1727m—26.* The provisions of subsec- 
tion la and 1b, when the term is fixed and where the partnership is 
at will have obviously not been questioned. 





11724m—25. [Dissolution of Partnership Defined.] The dissolution of 
a partnership is the change in the relation of the partners caused by any 
partner ceasing to be associated in the carrying on as distinguished from 
the winding up of the business. 

(2) On dissolution the partnership is not terminated, but continues 
until the winding up of partnership affairs is completed. 

? Parsons on PARTNERSHIP, (4th ed.) 418. 

* Parsons on PARTNERSHIP supra; Burdick on PARTNERSHIP, 235. 

*1724m—26. [Causes of Dissolution.] Dissolution is caused: 

(1) ‘Without violation of the agreement between the partners, 

(a) By the termination of the definite term or particular undertak- 
ing specified in the agreement, 

(b) By the express will of any partner when no definite term or par- 
ticular undertaking is specified, 

(c) By the express will of all the partners who have not assigned 
their interests or suffered them to be charged for their separate debts, 
either before or after the termination of any specified term or particular 
undertaking, 

(d) ‘By the expulsion of any partner from the business bona fide in 
accordance with such a power conferred by the agreement between the 
partners; 

(2) In contravention of the agreement between the partners, where 
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Subsection 1 (c) at first sight appears out of place under the 
caption of dissolution without violating the agreement between the 
partners, since it permits the partners who have not assigned or 
suffered their interest to be charged to terminate the partnership, 
although it is for a fixed term which has not expired. The nature 
of the partner’s interest and the methods by which his interest in 
the firm may be incumbered has already been considered.’ It ap- 
pears from these sections that partners can not force a dissolution 
by assignment or attachment of his interest, and while the seizure 
and sale of his interest does not of itself dissolve the firm, it does 
give an option to the partners who have not incumbered their in- 
terests to do so. It would seem therefore that this section should 
be placed under the sec. 1724m—27, as a cause for dissolution by 
deeree of the court. The English act does not attempt to classify 
the causes of dissolution in the manner here followed, although it 
enumerates all the causes that appear in this act. Subsection 1 (d) 
recognizes the accepted rule that the majority cannot expel a 
partner unless express provision is made for it in the articles. 
The power of a motion, when provided for, must be exercised with 
the same procedure and safeguards as in cases of Corporations.’ 
The power to expel a partner for misconduct is not implied. Since 
it amounts to a dissolution of the firm, and necessarily means a 
termination eventually, the excluded partner, whatever his mis- 
conduct may be, and however seriously his conduct has affected 
the business of the firm, is entitled, subject to damages for such 
misconduct, to have his interest in the firm protected and accounted 
for.® 

Subsection 2 permits a partner to dissolve the firm in contra- 
vention of the terms of the partnership, subject, of course, to 





the circumstances do not permit a dissolution under any other provision 
of this section, by the express will of any partner at any time; 

(3) By any event which makes it unlawful for the business of the 
partnership to be carried on or for the members to carry it on in part- 
nership; 

(4) By the death of any partner; 

(5) By the bankruptcy of any partner or the partnership; 

(6) By decree of court under section 1724m—27. 

* Vol. I, Wis. Law Rev. 99. 

*53 and 54 Vict. Chap. 39, sec. 33 (2). 

* Wood v. Chamber of Commerce, 119 Wis. 367. 

*Gilmore on PARTNERSHIP, 571; Cash v. Earnshaw, 66 Ill, 402, 601; 


Salomon v. Kirkwood, 55 Mich. 256, 21 N. W. 336; Heun v. Walsh, 2 Ed. 


Ch. (N. Y.) 129. 
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liability for damages. This settles a point over which there is 
much controversy, and on which the authorities are divided.* The 
English act makes no such provision, and the English decisions are 
contra. This power to dissolve does not mean a final termination 
unless the other partners are so minded and ara willing to in- 
demnify the objecting partner against possible losses and liabilities 
due to further firm activities.° The chief consideration in favor 
of allowing a dissolution, notwithstanding the partnership agree- 
ment, is the confidential and intimate nature of the relationship, 
making it impossible to proceed when this mutual confidence is 
lacking, and further, the technical point that partnership is based 
upon mutual agency, and in consequence involves the usual power 
of the agent to revoke. The latter is the reason given by Mr. 
Lewis, the draftsman. At bottom, the real reason is the impossi- 
bility of forcing men to maintain business relations when they 
have lost confidence or respect for each other. The grounds for 
dissolution by order of the court further emphasize this idea. The 
Supreme Court construed this subsection in Crossman v. Gibney,” 
where the partner who had dissolved the firm in contravention of 
the agreement brought an action of ejectment to recover the pos- 
session of the farm, owned by the plaintiff, and on which the part- 
nership business was conducted. The plaintiff’s agent had settled 
all matters except the division of some young stock. The trial 
court ruled that the plaintiff could not maintain the action until 
after an account, including the determination of the damages 
caused by the wrongful termination. The ruling was reversed, the 
court ruling that the defendant having failed to take the necessary 
steps to continue the partnership as provided in section 1724m—33, 
—consequently he had no right to retain possession of the farm 
after the date fixed for the dissolution in the plaintiff’s notice, 
particularly as the farm was at no time a partnership asset. If 
the farm had been an asset, the result would be different, since 
partners have equal right to possession of firm assets, pending an 
account and dissolution. The remaining causes of dissolution,— 
unlawfulness of the business, bankruptey, decree of the court, and 
death,—were all recognized as a ground for dissolution at common 
law, and under the Wisconsin decisions so far as the questions 
have come before the court." 





°1724m—38, Sec. 2. 

164 Wis. 395. 

“ Vilas v. Farwell, 9 Wis. 460 (death); Moore v. May, 117 Wis. 193 
(death).° 
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Dissolution by Decree of the Court 1724m—27.'* This pro- 
vision is obviously taken from the English act of 1890, but its 
language is stronger, since it provides that the Court shall decree 
a dissolution if it finds any of the grounds enumerated are estab- 
lished, while the English act states that on such finding the Court 
may decree a dissolution.’* It is doubtful, however, if the decisions 
under the two acts will be very different in practice, since, as was 
pointed out in discussing the causes of dissolution,’* the courts 
have always been reluctant to refuse a dissolution where it appears 
that, by reason of infirmity of person or temper, it will be impossi- 
ble to continue the association with any hope of sugcess. The Wis- 
consin cases sustain this view.*° Subsection 2 recognizes the right 
of the holder of judgment lien on the partners’ interest (sec. 
1724m—24) to the aid of the Court in ascertaining the value and 
the payment of that interest, where the term of the partnership is 
completed, or where it is at will. 

Dissolution Terminates Agency of the Partner 1724m—28.** 
This section is not clearly phrased. The first paragraph states, 





21724m—27. [Dissolution by Decree of Court.] (1) On application 
by or for a partner the court shall decree a dissolution whenever: 

(a) A partner has been declared a lunatic in any judicial proceeding 
or is shown to be of unsound mind, 

(b) A partner becomes in any other way incapable of performing his 
part of the partnership contract, 

(c) A partner has been guilty of such conduct as tends to affect preju- 
dicially the carrying on of the business. 

(d) A partner wilfully or persistently commits a breach of the part- 
nership agreement, or otherwise so conducts himself in matters relating 


to the partnership business that it is not reasonably practicable to carry 


on the business in partnership with him, 

(e) The business of the partnership can only be carried on at a loss, 

(f) Other circumstances render a dissolution equitable. 

(2) On the application of the purchaser of a partner’s interest under 
sections 1724m—23 or 1724m—24: 

(a) After the termination of the specified term or particular under- 
taking, 

(b) At any time if the partnership was a partnership at will when 
the interest was assigned or when the charging order was issued. 

*53 and 54 Vict. C. 39, sec. 35. On application by a partner the court 
may decree a dissolution in any of the following cases—(‘Setting out the 
causes as stated in the Uniform Act.) 

*1724m—26, supra. 

* Wood v. Beath, 23 Wis. 254; Werner v. Leisen, 31 Wis. 169; Singer 
v. Heller, 40 Wis. 545. 

*1724m—28. [Dissolution Terminates Agency of Partner.] Except so 
far as may be necessary to wind up partnership affairs or to complete 
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clearly enough, the effect of dissolution on the powers of the 
partners to represent the firm. In discussing 1724m—25,"" the 
difference between dissolution and termination, the extent to which 
these powers are cut down and varied by dissolution was pointed 
out. The negative form in which the remaining clauses of the 
section inserts limitations, dealt with in later provisions of the 
act, is somewhat confusing. Apparently the meaning is that, ex- 
cept where the partnership is dissolved by judicial decree or mutual 
agreement, the power of the partner to bind the firm continues, 
unless it comes within the terms of the immediately succeeding 
sections 1724m—29, 30. 

The Wisconsin decisions recognize the lack of authority in the 
partners to create new obligations after dissolution."* 

Liability of Dissolving Partner to Partners Continues until 
Knowledge of Dissolution 1724m—29.’° This section changes the 
law. At common law, where the dissolution is caused by bank- 
ruptey or death of a partner, a contract made by a partner after 
such event, although made in ignorance of the death or bankruptcy, 
was not binding on the firm, and, since the death or bankruptcy 
was regarded as a public fact, everyone was bound in law to take 
notice of it.2° Under this section, the act of a partner is binding on 





transactions begun but not then finished, dissolution terminates all 
authority of any partner to act for the partnership, 

With respect to the partners, 

When the dissolution is not by the act, bankruptcy or death of a part- 
ner; or 

When the dissolution is by such act, bankruptcy or death of a partner, 
in cases where section 1724m—29 so requires. 

With respect to persons not partners, as declared in section 1724m—30. 

Supra. 

% Lange v. Kennedy, 20 Wis. 279; Clement v. Clement, 69 Wis. 599, but 
see First National Bank v. Larsen, 146 Wis. 653. 

1 1724m—29. [Liability of Dissolving Partner to Partners Continues 
Until Knowledge of Dissolution.) Where the dissolution is caused by 
the act, death or bankruptcy of a partner, each partner is liable to his 
co-partners for his share of any liability created by any partner acting 
for the partnership as if the partnership had not been dissolved unless 

(a) The dissolution being by act of any partner, the partner acting 
for the partnership had knowledge of the dissolution, or 

(b) The dissolution being by the death or bankruptcy of a partner, 
the partner acting for the partnership had knowledge or notice of the 
death or bankruptcy. 

* Marlitt v. Jackman, 3 Allen, 287, 85 Mass. 287; Eustis v. Bolies, 146 
Mass. 413, 4 Am. St. R. 327, 16 N. EB. 286; Burdick on Partnersuip (3rd 
ed.), 341; Gilmore on PARTNERSHIP 263 et seq.; Parsons on PARTNERSHIP 
(4th ed.), 397. 
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the others, where the acting partner does not have knowledge of 
the act of another partner dissolving the firm, and in case of 
death or bankruptcy, either knowledge or notice of the fact. The 
draftsman of the act recognizes that the section departs from the 
common law rule in partnership, but insists that since the rule 
has been modified in the law of agency, it should be modified here.** 
The statement that the law of agency has been modified, and that 
an agent can bind the estate of his principal by a contract made 
after the principal’s death, of which fact the agent had no notice 
at the time, is not justified by the authorities. With the exception 
of the Pennsylvania case,** none of the decisions cited in the anno- 
tation take so broad a ground, and these can be explained on quasi- 
contractual grounds.** Mr. Mechem, after a review of the author- 
ities on this point, concludes:** ‘‘The Pennsylvania case is be- 
lieved to stand almost, if not quite, alone, in announcing the 
principle in its broadest scope. The overwhelming weight of 
authority is to the effect that the death of the principal operates 
as an instantaneous revocation of the agency where it is a naked 
power unaccompanied with an interest, and every act of the agent 
thereafter performed is null, so far as the estate of the principal is 
concerned.’’ 

The English act apparently accepts the Common Law rule.” 
The section in substance accepts the Civil Law rule, and is to be 
commended, since it covers a situation extremely rare, yet which 
usually involves considerable hardship both to the agent partner 
and the third parties who have dealt through him. 

Partner’s Agency after Dissolution 1724m—30.*° This section 





“Uniform Partnership Act (pamphlet). Note to Sec. 34. 

=Cassiday v. McKinzee, 4 W & S (Pa.), 282. 

=But see Lenz v. Brown, 41 Wis. 172. 

* Mechem on Agency (2nd ed.), sec. 664 et seq. 

*53 and 54 Vict. Chap. 39, Sec. 38.—‘“After the dissolution of a partner- 
ship the authority of each partner to bind the firm and the other rights 
and obligations of the partners continue, notwithstanding the dissolution 
so far as may be necessary to wind up the affairs of the partnership and 
to complete transactions already begun but unfinished at the time of 
dissolution but not otherwise.” 

*1724m—30. [Partners Agency After Dissolution.] (1) After disso- 
lution a partner can bind the partnership except as provided in subsec. 
(3) 

(a) By any act appropriate for winding up partnership affairs or com- 
pleting transactions unfinished at dissolution; 

(b) By any transaction which would bind the partnership if dissolu- 
tion had not taken place, provided the other party to the transaction 
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as originally drafted and adopted in Wisconsin, was so phrased as 
apparently to make a dormant partner liable to one extending 
eredit to the firm after his withdrawal,”’ a result not intended by 
the commissioners. The section was redrafted by the commis- 
sioners, and the section as redrafted was adopted by the Wisconsin 
legislature in 1917.28 The section is believed to be in complete 
accord with the Wisconsin cases.*® The controverted question as 
to whether the dealings must be on the basis of an extension of 





(1) Had extended credit to the partnership prior to dissolution and 
had no knowledge or notice of the dissolution; or 

(2) Though he had not so extended credit, had nevertheless known of 
the partnership prior to dissolution, and, having no knowledge or notice 
of dissolution, the fact of dissolution had not been advertised in a news- 
paper of general circulation in the place (or in each place if more than 
one) at which the partnership business was regularly carried on. 

(2) The liability of a partner under subdivision (b) of subsection 1 
shall be satisfied out of partnership assets alone when such partner had 
been prior to dissolution 

(a) Unknown as a partner to the person with whom the contract is 
made; and 

(b) So far unknown and inactive in partnership affairs that the busi- 
ness reputation of the partnership could not be said to have been in any 
degree due to his connection with it. 

(3) The partnership is in no case bound by any act of a partner 
after dissolution 

(a) Where the partnership is dissolved because it is unlawful to 
carry on the business, unless the act is appropriate for winding up part- 
nership affairs; or 

(b) Where the partner has become bankrupt; or 

(c) Where the partner has no authority to wind up partnership af- 
fairs; except by a transaction with one who 

(1) Had extended credit to the partnership prior to dissolution and 
had no knowledge or notice of his want of authority; or 

(2) Had not extended credit to the partnership prior to dissolution, 
and, having no knowledge or notice of his want of authority, the fact of 
his want of authority has not been advertised in the manner provided 
for advertising the fact of dissolution in Paragraph 2 subd. b of Subsec. 1. 

(4) Nothing in this section shall affect the liability under Sec. 
1724m—1B of any person who after dissolution represents himself or con- 
sents to another representing him as a partner in a partnership engaged 
in carrying on business. 

* Uniform Partnership Act, 28 Har. L. Rev. 762 at 783. 

Chap. 146, Laws of 1917. 

* Clapp v. Upson, 12 Wis. 492; Young v. Tibbitts, 32 Wis. 79; Wood- 
ruff v. King, 47 Wis. 261; Gilchrist v. Brande, 58 Wis. 184; Coggswell v. 
Davis, 65 Wis. 191; Benjamin v. Covent, 47 Wis. 375; Thayer v. Goss, 91 
Wis. 90. 
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credits, in order to entitle a former customer to notice, has not 
been decided in this state. Where the question is whether the 
plaintiff had actual knowledge or notice, the court has discussed 
the matter with some minuteness.*° It is not enough that the 
notice published indicates a change in a firm, the business of which 
is continued, but it must appear what members have actually re- 
tired.* 

The subdivisions a and b of subsection 2 recognize the right of 
a dormant partner to withdraw without notice, where unknown to 
the particular claimant, thus avoiding the vexing question, to 
what extent the dormant partner must be unknown in order to 
claim immunity.*? The rule adopted has been approved in sub- 
stance by the Wisconsin court.** 

Discharge of Existing Liabilities on Dissolution 1724m—31.** 
The common law rule recognized the possibility of a novation in 
the case where a partner retires and the continuing partners agree 
to assume the firm debts. If the creditor assented to the arrange- 
ment at the time, the release of the partner in consideration of the 
promise of the continuing partners to pay supplied the necessary 
consideration to discharge the old contract and to create a new 
one.** The difficulty in the cases arises, not on question of the 





* Clapp v. Upson, Benjamin v. Covent, supra. 

* Thayer v. Goss, supra. 

% Grosvener v. Lloyd, 1 Metec. (Mass.) 19; Mill v. Harris, 124 N. Y. 280, 
26 N. E., 541. 

*% Stubbings v. O'Connor, 102 Wis. 352. 

%1724m—31. [Discharge of Existing Liabilities on Dissolution.) (1) 
The dissolution of the partnership does not of itself discharge the existing 
liability of any partner. 

(2) A partner is discharged from any existing liability upon dissolu- 
tion of the partnership by an agreement to that effect between himself, 
the partnership creditor and the person or partnership continuing the 
business; and such agreement may be inferred from the course of deal- 
ing between the creditor having knowledge of the dissolution and the per- 
son or partnership continuing the business. 

(3) Where a person agrees to assume the existing obligations of a 
dissolved partnership, the partners whose obligations have been assumed 
shall be discharged from any liability to any creditor of the partnership 
who, knowing of the agreement, consents to a material alteration in the 
nature or time of payment of such obligations. 

(4) The individual property of a deceased partner shall be liable for 
all obligations of the partnership incurred while he was a partner but 
subject to the prior payment of his separate debts. 

* Parsons on ParTNERSHIP (4th ed.) 421; Lindley on PartnersHip (8th 
ed.) 287. 
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legal possibility of a novation, but what conduct on the part of the 
creditor, where there is no express agreement, will serve to raise an 
implied obligation, or, as is sometimes stated, estop the creditor 
from denying a novation. Subdivision 2 recognizes the pos- 
sibility of an implied novation from the course of dealing between 
the creditor and the continuing partners. Subdivision 3 appears 
to limit the inference to cases where the creditor has consented to 
a material alteration in the obligation. The analogy to the case of 
suretyship has frequently been suggested by the courts, and the 
act seems to adopt that view. 

In Gates v. Hughes,** the court held an instruction that the in- 
tention to accept notes as payment must be shown by affirmative 
evidence to be erroneous, and holding that the intention may be 
inferred from circumstances, and raises, but does not decide the 
question whether the retiring partner should not be regarded as a 
surety merely. 

In Brill v. Hoile** the court, by way of dictum, asserted that the 
retiring partner is a surety and discharged by extension of time 
to the continuing partner. In First National Bank v. Pinck** the 
soundness of this dictum is thrown in doubt. In that case, the 
partner agreed to hold his copartner harmless on a firm note to the 
bank, and the latter with knowledge of the agreement afterwards 
took a demand note of the partner, covering not only the firm debt 
but individual debts of the maker. The note was found not to 
have been taken in discharge of the prior obligations but as se- 
curity. Although this finding would dispose of the case, the court 
states that an agreement to assume debts of a firm by a partner 
will as between the partners make the retiring partner’s liability 
that of a surety. The creditor is not affected by it unless he be- 
comes a party to it. While this expression of the court shows a 
disposition to deny any restrictions on the creditor’s right, where he 
has not assented or received a consideration, it was not necessary 
to the decision, and the point has apparently not been directly 
involved in any cases before the court. The decisions are in con- 
flict as to the rights of creditors against the estate of a deceased 
partner, one view entertained by many courts being that although 
at law the obligations of the firm survive against the surviving 





*44 Wis. 332. 
7153 Wis. 537. 
#100 Wis. 446. 
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partners, in equity the creditor’s rights are joint and several, and 
accordingly he may proceed directly against the estate of the 
deceased partner without exhausting his legal remedies.*® Many 
courts, including Wisconsin, refuse to follow this view, and hold 
that the creditor cannot proceed against the estate of the deceased 
partner until he has exhausted his remedies at law against the 
survivors, basing their conclusion on the supplemental character 
of the equitable remedy which does not arise as long as there is a 
remedy at law.*° The rule was changed by a statute in Wisconsin, 
making the estate of the joint debtor liable for the whole.** Since 
in cases where the estate of the deceased was insolvent, the rule of 
marshalling postponed the firm creditors until the separate cred- 
itors of the deceased partners were satisfied, the right to prove was 
of doubtful value. 

The Wisconsin cases recognize the right of the surviving partners 
to prove against the estate of the deceased partner to the ex- 
tent of his obligation to contribute to the debts of the firm, and 
where the estate has been closed prior to the settlement of the firm 
business, to proceed against the distributees of the estate.*? Sub- 
division 4 therefore follows the first view and the English act,* 
which was the law in Wisconsin as the result of sec. 3848, coupled 
with the proviso which equity always recognized that the right to 
take dividends is contingent on the solvency of the decedent’s 
estate. 

Right to Wind Up 1724m—32.** The provisions of this sec- 
tion have been repeatedly recognized by the Supreme Court.*® 





* Thorpe v. Jackson, 2 Y & C. 553; Doggett v. Dill, 108 Ill. 560. 

“ Voorhis v. Child’s Executor, 17 N. Y. 354; Sherman v. Kreul, 42 Wis. 
33; Blakely v. Smock, 96 Wis. 611; Logan v. Dixon, 73 Wis. 533. 

“Wis. Statutes, sec. 3848; W. EZ. Smith Lumber Co. v. Estate of Fitz- 
hugh, 167 Wis. 355. 

“ Blakely v. Smock; Logan v. Dixon, supra. 

“53 and 54 Vict. C. 39, sec. 9. 

“1724m—32 [Right to Wind Up.] Unless otherwise agreed the part- 
ners who have not wrongfully dissolved the partnership or the legal rep- 
resentative of the last surviving partner, not bankrupt, has the right to 
wind up the partnership affairs; provided, however, that any partner, his 
legal representative or his assignee, upon cause shown, may obtain wind- 
ing up by the court. 

“ Shields v. Fuller, 4 Wis. 102; Rogers v. Brightman, 10 Wis. 55; Roys 
v. Vilas, 18 Wis. 169; Butler v. Kirby, 53 Wis. 188; Peters v. National 
Surety Co., 167 Wis. 131. 
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Application of Partnership Property on Dissolution 1724m— 
33.*° Subsection 1. The Supreme Court from an early period 
had adopted the rule of partial conversion. While it admits the 
general rule that partnership realty is to be regarded as personalty 
in equity, and has denied the right of a partner to a conveyance 
of an undivided portion of the realty, except as incident to a dissv- 
lution and account,*’ yet it holds the conversion is not out and out, 





“1724m—33. [Application of Partnership Property on Dissolution.] 
(1) When dissolution is caused in any way, except in contravention of 
the partnership agreement, each partner, as against his co-partners and 
all persons claiming through them in respect of their interests in the 
partnership, unless otherwise agreed, may have the partnership property 
applied to discharge its liabilities, and the surplus applied to pay in 
cash the net amount owing to the respective partners. But if dissolution 
is caused by expulsion of a partner, bona fide under the partnership 
agreement and if the expelled partner is discharged from all partnership 
liabilities, either by payment or agreement under (2), he shall receive 
in cash only the net amount due him from the partnership. 

(2) When dissolution is caused in contravention of the partnership 
agreement the rights of the partners shall be as follows: 

(a) Each partner who has not caused dissolution wrongfully shall 
have, 

I. All the rights specified in paragraph (1) of this section, and 

II. The right, as against each partner who has caused the dissolution 
wrongfully, to damages for breach of the agreement. 

(b) The partners who have not caused the dissolution wrongfully, if 
they all desire to continue the business in the same name, either by 
themselves or jointly with others, may do so, during the agreed term 
for the partnership and for that purpose may possess the partnership 
property, provided they secure the payment by bond approved by the 
court, or pay to any partner who has caused the dissolution wrongfully, 
the value of his interest in the partnership at the dissolution, less any 
damages recoverable under clause (2aII) of this section, and in like man- 
ner indemnify him against all present or future partnership liabilities. 

(c) <A partner who has caused the dissolution wrongfully shall have: 

I. If the business is not continued under the provisions of paragraph 
(2b) all the rights of a partner under paragraph (1), subject to clause 
(2aII), of this section, 

II. If the business is continued under paragraph (2b) of this section 
the right as against his co-partners and all claiming through them in 
respect of their interests in the partnership, to have the value of his 
interest in the partnership, less any damages caused to his co-partners 
by the dissolution, ascertained and paid to him in cash, or the payment 
secured by bond approved by the court, and to be released from all exist- 
ing liabilities of the partnership; but in ascertaining the value of the 
partner’s interest the value of the good-will of the business shall not be 
considered. 

“ Kruschke v. Stefan, 83 Wis. 373. 
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and where the sale of land is not necessary to pay debts it may be 
divided, and will pass to the heir vf the deceased partner rather 
than to his personal representative.** The subsection in question 
changes this rule by giving each partner a right to a sale and divi- 
sion in cash. 

Subsection 2. This section makes provision whereby the part- 
ners who have not wrongfully caused the dissolution may not only 
have the firm’s affairs wound up and their shares paid, but may 
also secure damages against the wrongfully dissolving partner. 
The common law permitted an action at law for damages for the 
wrongful dissolution in breach of the partnership articles.*® The 
provision here considered does not apparently preclude such an 
action, but merely provides that such damages shall constitute an 
item in the account, and thus explicitly recognizes the customary 
equity rule. 

Subdivision IIb, in permitting the continuation of the business 
by the non-offending partners and in the firm name, on giving 
security, changes the common law rule. The sale of the good will of 
the business by one partner to another does not of itself carry the 
right to use the firm name if it is a personal one, or includes the 
name of the retiring partner, since its use subjects the latter to 
liability for the debts of the new business.°® The same rule would 
doubtless be applied in those jurisdictions where the partner can 
terminate the business in contravention of the partnership agree- 
ment. Since the firm name is usually the medium through which 
the good will of the business is realized, it seems just that the part- 
ner who has breached the agreement should not be allowed to with- 
draw his name. In practice it will be difficult to determine what 
should be the amount of the indemnity bond which will protect 
the retiring partner, where the firm is doing a large and perhaps 
hazardous business. The Wisconsin courts have not dealt with this 
point. Subsection ec, dealing with the rights of the partner who 





“Bird v. Morrison, 12 Wis. 138, 153; Fowler v. Bailey, 14 Wis. 126; 
Pierce v. Covent, 39 Wis. 252; Martin v. Morris, 62 Wis. 418, 427; 
Kruschke v. Stefan, 83 Wis. 373, 385; Wild v. Johnson Mfg. Co., 86 Wis. 
549, 561; Kyle v. Carpenter, 130 Wis. 310, 316. 

” Farwell v. Wilcox, 175 Pac. 936, 4 A. L. R. 156; McCollum v. Carlucci, 
206 Pa. 312; Bagley v. Smith, 10 N. Y. 489; Sprout v. Crowley, 30 Wis. 
187; Tolford v. Tolford, 44 Wis. 547; Edwards v. Remington, 51 Wis. 336; 
George v. Benjamin, 100 Wis. 622. 

® Williams v. Farrand, 88 Mich. 473; Knoedler v. Glaenzer, 55 Fed. 895; 
Vonderbonk v. Schmidt, 44 La. Ann. 264. 
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wrongfully dissolves the firm, is merely the converse of the propo- 
sitions discussed under the preceding subsection. 

Adjustment of Rights on Dissolution for Fraud 1724m—34." 
Where a person has been induced to enter a partnership by fraud, 
four courses are apparently open to him: (1) he may ignore the 
fraud and stand by the contract, (2) he may sue at law in an action 
for deceit, (3) he may treat the fraud as a ground for dissolution, 
(4) he may rescind the agreement. The present section deals with 
his rights where he chooses the last alternative. Owing to the fact 
that the contract of partnership involves a highly confidential rela- 
tionship, and thus requires the utmost good faith, the false repre- 
sentations or fraud need not be sufficient to justify an action for 
deceit in order to entitle the plaintiff to relief by rescission." 

The section states the established rules of equity in adjusting 
the rights of parties in the case of a formal rescission,®* and is 
identical in its provisions with the English partnership act.** 

Settlement and Distribution on Dissolution 1724m—35.*° This 
section adopts the generally accepted rule as to the order of pay- 





%1724m—34. [Adjustment of Rights on Dissolution for Fraud.] 
Where a partnership contract is rescinded on the ground of the fraud or 
misrepresentation of one of the parties thereto, the party entitled to 
rescind is, without prejudice to any other right, entitled, 

(a) To a lien on, or right of retention of, the surplus of the part- 
nership property after satisfying the partnership liabilities to third per- 
sons for any sum of money paid by him for the purchase of an interest 
in the partnership and for any capital or advances contributed by him; 
and 

(b) To stand, after all liabilities to third persons have been satisfied, 
in the place of the creditors of the partnership for any payments made 
by him in respect of the partnership liabilities; and 

(c) To be indemnified by the person guilty of the fraud or making 
the representation against all debts and liabilities of the partnership. 

@ Lindley on PARTNERSHIP (8th ed.), 365; Pollock’s Dicest or PARTNER- 
sHip (10th ed.), 132; Pollock on Contracts (8th ed.), 584, 585. 

58 Gilmore on PARTNERSHIP, 589; Lindley on PARTNERSHIP (8th ed.), 557. 
Pollock’s Digest OF PARTNERSHIP (10th ed.), 131; Smith v. Everett, 126 
Mass. 304. 

%53 and 54 Vict. C. 39, Sec. 41. 

%1724m—35. [Settlement and Distribution on Dissolution.] In set- 
tling accounts between the partners after dissolution, the following rules 
shall be observed, subject to any agreement to the contrary: 

(a) The assets of the partnership are: 

I. The partnership property, 

II. The contributions of the partners necessary for the payment of all 

liabilities specified in clause (b) of this paragraph. 








160 WISCONSIN LAW REVIEW 


ment of claims against the estate.*® It also adopts the rule of mar- 
shalling as between joint and separate creditors that is followed in 
most states, and which is adopted by the Bankruptey Act.’ The 
section has been criticised®* since, although it defines the assets of 
the firm as the partnership property and the contributions of the 
partners necessary to pay firm liabilities, it proceeds in subdivision h 





(b) The liabilities of the partnership shall rank in order of payment, 
as follows: 

I. Those owing to creditors other than partners, 

II. Those owing to partners other than for capital and profits, 

III. Those owing to partners in respect of capital, 

IV. Those owing to partners in respect of profits. 

(c) The assets shall be applied in the order of their declaration in 
clause (a) of this paragraph to the satisfaction of the liabilities. 

(d) The partners shall contribute, as provided by section 18 (a) the 
amount necessary to satisfy the liabilities; but if any, but not all, of the 
partners are insolvent, or, not being subject to process, refuse to con- 
tribute, the other partners shall contribute their share of the liabilities, 
and, in the relative proportions in which they share the profits, the addi- 
tional amount necessary to pay the liabilities. 

(e) An assignee for the benefit of creditors or any person appointed 
by the court shall have the right to enforce the contributions specified in 
clause (d) of this paragraph. 

(f) Any partner or his legal representative shall have the right to 
enforce the contributions specified in clause (d) of this paragraph, to 
the extent of the amount which he has paid in excess of his share of the 
liability. 

(g) The individual property of a deceased partner shall be liable 
for the contributions specified in clause (d) of this paragraph. 

(h) When partnership property and the individual properties of the 
partners are in possession of a court for distribution, partnership credit- 
ors shall have priority on partnership property and separate creditors 
on individual property, saving the rights of lien or secured creditors as 
heretofore. 

(i) Where a partner has become bankrupt or his estate is insolvent 
the claims against his separate property shall rank in the following 
order: 

I. Those owing to separate creditors, 

II. Those owing to partnership creditors, 

III. Those owing to partners by way of contribution. 

* Pollock’s Digest OF PARTNERSHIP, (10th ed.), 159; Bates on PartNer- 
SHIP, Secs. 810, 817; Groth v. Kersting, 23 Colo. 213; 47 Pac. 398; Sec. 
1724m—15, a, b, and notes vol. I, Wisconsin Law Rev. 90. 

* Section 5, f. Vol. I, Federal Ann. St. 587; Rodgers v. Miranda, 7 Oh. 
St. 180; Davis v. Howell, 33 N. J. Eq. 72; Rollins v. Humphrey, 98 Wis. 
66; Thayer v. Humphrey, 91 Wis. 276; Tiepner v. Tiepner, 135 Wis. 380; 
Pendleton v. Beyer, 94 Wis. 31. 

28 Harv. Law Rev. 762, 785. See reply 29 Harv. Law Rev. 291, 306. 
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to adopt the bankruptey rule, excluding firm creditors from the 
separate estates of the partners until the separate debts have been 
discharged. Logically, if the claim for contribution is a firm asset, 
proof should be allowed, and such is the rule in civil law countries, 
and in a minority of the American states.°® The history of the 
bankruptcy rule is diseussed In re Wilcoz,®° and Robinson v. 
Security Co.** 

The Commissioners have followed the bankruptey rule for the 
practical reason that it represents the prevailing view in most 
states, and is the bankruptcy rule which, in any event will be eon- 
trolling in the distribution of the great majority of insolvent part- 
nerships. 

In most jurisdictions, an exception was recognized to this rule, 
where there is no joint estate or living solvent partner,*? but as no 
provision has been made for such an exception, it is not likely it 
would be allowed. It has been held that such an exception may 
be allowed under the bankruptcy act.® 

Subdivision i, in ranking claims against the separate estate of 
an insolvent partner, apparently introduces some changes in the 
law, as established by a majority of the courts.” 

There is confusion in the decisions, due largely to the failure to 
apply consistently any one theory as to the nature of the firm. 
The adherents of the entity or commercial theory of a partnership 
claim that the Bankruptcy Act recognizes the firm as a person, since 
section 5a of the act provides that ‘‘a partnership during the con- 
tinuation of the partnership business or after its dissolution and 
before the final settlement thereof may be adjudged a bankrupt.’’ 
This view has some judicial support.** The Supreme Court of the 
United States in Francis v. McNeal disapproved this interpreta- 





° The Separate Estates of Non-Bankrupt Partners, 20 Harv. Law Rev. 
588, 592; Robinson v. Security Co., 87 Conn. 268, 87 Atl. 879; Barton Na- 
tional Bank v. Atkins, 72 Vt. 33; 47 Atl. 176; Webb v. Gregory, 49 Tex. 
Civ. App. 282; 108 S. W. 478. 

94 Fed. 84. 

"87 Conn. 268, 87 Atl. 879. 

“ Harris v. Peabody, 73 Me. 262; In re Marwick, 2 Ware 229, Fed. Cas. 
No. 9181; Thayer v. Humphrey, 91 Wis. 276. 

“In re Green, 116 Fed. 118: Courader v. Cohen, 12 Fed. 801; In re 
Jones, 128 Fed 527: In re Dillon, 100 Fed. 627; But see Re Wilcor, 94 
Fed. 84; McNabb v. Bank of LeRoy, 198 U. S. 583 (contra). 

“See comment by Mr. Crane, 28 Harv. L. Rev. 762, 786, and reply by 
Mr. Lewis, 29 Harv. Law Rev. 291, 307. 

“In re Bertenshaw, 157 Fed. 363. 

228 U. S. 695. 
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tion of the statute, and held that insolvency of the firm cannot 
coexist with solvency of any member of the firm. If the entity 
theory be accepted, the problem would be fairly simple, as is the 
case in corporations. 

In marshalling the separate and joint estates, the courts have 
laid down the rule that a partner cannot compete with his own 
creditors. Consequently a solvent partner cannot prove and take 
dividends against the bankrupt partner’s estate, even though the 
claim arose out of a distinct transaction, where the assets of the 
separate estate will exceed the separate debts if the partner’s claim 
is not allowed. It is not clear, however, whether this rule applies 
where the debt arose prior to the claimant’s entry into the firm." 
The solvent partner who has paid the debts of the firm is entitled 
to prove against the separate estate of the bankrupt partner for his 
contribution.®® 

Subdivision i apparentiy permits the proof by a partner against 
the separate estate of the bankrupt where his claim arises out of a 
separate transaction, and this changes the rule, laid down in 
Amsick v. Bean.”’ It likewise prevents a solvent partner who has 
paid the firm debts from sharing dividends with the creditors of 
the separate estate, a right recognized by numerous decisions."! If 
this be the effect of the section in question, it would seem to be 
quite as undesirable and futile as the adoption of a rule of mar- 
shalling not recognized by the bankruptcy act or the decisions 
under it, since the latter will be controlling when the insolvent 
estates are settled, as most of them are, in the federal courts.” 

Rights and Liabilities on Continuing Business after Dissolu- 
tion without Dissolution 1724m—36."* This section provides that 





“ Amsink v. Bean, 22 Wall. 395, 402; Collier on BANKRUPTCY, (11th ed.) 
186. 

*® Matter of Strawbridge, 25 Am. B. R. 55. 

In re Carmichael, 96 Fed. 594; In re Dillon, 100 Fed. 627. But see 
In re Dunning, 114 Fed. 219; In re Hirth, 189 Fed. 926. 

* Note 67 supra. 

™ Note 69, supra. 

™29 Harv. Law Rev. 291, 306. 

%1724m—36. [Rights and Liabilities on Continuing Business After 
Dissolution Without Liquidation.] (1) When any new partner is ad- 
mitted into an existing partnership, or when any partner retires and as- 
signs (or the representative of the deceased partner assigns) his rights 
in partnership property to two or more of the partners, or to one or more 
of the partners and one or more third persons, if the business is continued 
without liquidation of the partnership affairs, creditors of the first or 
dissolved partnership are also creditors of the partnership so continuing 
the business. 

(2) When all but one partner retire and assign (or the representative 
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where a continuous business is carried on with changing person- 
nel, but without liquidation, all the creditors of the business, 
regardless of the group or individual carrying on the business, at 
the time the claim accrued, shall have equal rights in the property 





of a deceased partner assigns) their rights in partnership property to the 
remaining partner, who continues the business without liquidation of 
partnership affairs, either alone or with others, creditors of the dissolved 
partnership are also creditors of the person or partnership so continu- 
ing the business. 

(3) When any partner retires or dies and the business of the dis- 
solved partnership is continued as set forth in paragraphs (1) and (2) 
of this section, with the consent of the retired partners or the representa- 
tive of the deceased partner, but without any assignment of his right in 
partnership property, rights of creditors of the dissolved partnership and 
of the creditors of the person or partnership continuing the business 
shall be as if such assignment had been made. 

(4) When all the partners or their representatives assign their rights 
in partnership property to one or more third persons who promise to 
pay the debts and who continue the business of the dissolved partnership, 
creditors of the dissolved partnership are also creditors of the person or 
partnership continuing the business. 

(5) When any partner wrongfully causes a dissolution and the re 
maining partners continue the business under the provisions of section 
38 (2b), either alone or with others, and without liquidation of the 
partnership affairs, creditors of the dissolved partnership are also credit- 
ors of the person or partnership continuing the business. 

(6) When a partner is expelled and the remaining partners continue 
the business either alone or with others, without liquidation of the part- 
nership affairs, creditors of the dissolved partnership are also creditors 
of the person or partnership continuing the business. 

(7) The liability of a third person becoming a partner in the part- 
nership continuing the business, under this section, to the creditors of 
the dissolved partnership shall be satisfied out of partnership property 
only. 

(8) When the business of a partnership after dissolution is continued 
under any conditions set forth in this section the creditors of the dis- 
sulved partnership, as against the separate creditors of the retiring or 
deceased partner or the representative of the deceased partner, have a 
prior right to any claim of the retired partner or the representative of 
the deceased partner against the person or partnership continuing the 
business, on account of the retired or deceased partner’s interest in the 
dissolved partnership or on account of any consideration promised for 
such interest or for his right in partnership property. 

(9) Nothing in this section shall be held to modify any right of 
creditors to set aside any assignment on the ground of fraud. 

(10) The use by the person or partnership continuing the business 
of the partnership name, or the name of a deceased partner as part 
thereof, shall not of itself make the individual property of the deceased 
partner liable for any debts contracted by such person or partnership. 
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embarked in the business. This changes the law. The common law 
regarded any change in the personnel of the firm, either by death, 
retirement, or the addition of new members, as creating a new 
firm.** Where the new firm assumes the debts of the old, the 
creditors could proceed against the new firm under the rule of 
Lawrence v. Fox or by a novation expressed or implied.** It is to 
be noted that the right of the various groups of creditors to share 
in the property used in the business does not deprive the creditors 
of the right to look for payment to the group with whom they actu- 
ally contracted, since subdivision 8 provides that the firm credi- 
tors are to be preferred as against the representatives of the 
deceased or retiring partner, as to any property or undertaking 
which the continuing partners have given or promised to give the 
retiring partner for his interest in the firm. Thus, where A, B, and 
C are partners, A and B purchase C’s interest, assuming the debts, 
and giving a mortgage or bond in payment of C’s interest. The 
creditors of the firm of A-B-—C are preferred over the separate 
creditors of C in this asset. Presumably this preference would be 
defeated if a novation is made out. The query is also suggested as 
to the right of the creditor of the old firm to come against the 
property of the present firm, and at the same time claim the prefer- 
ence as against C’s separate creditors, as provided in subdivision 8. 

Right of Retiring or Deceased Partner 1724m—37."* Nothing 
in the preceding provisions which permits the continuation of the 
business after the retirement of a partner, negatives the right of 
such partner or his representatives to have his right determined 





“Ex parte Ruffin, 6 Ves. 119; Harris v. Meyer, 84 Wis. 145; Thayer v. 
Humphrey, 91 Wis. 276; Clasgens v. Selbin, 93 Wis. 579; Reddington v. 
Franey, 124 Wis. 590. 

See discussion under Sec. 1724m—14, Vol. I, Wis. Law Rev. 20. Also 
Sec. 1724m—31 (2) supra. 

%1724m—37. [Rights of Retiring or Deceased Partner.] When any 
partner retires or dies, and the business is continued under any of the 
conditions set forth in subsections (1, 2, 3, 5, 6) of section 1724m—36 or 
subdivision (b) of subsection 2 of section 1724m—33, without any settle- 
ment of accounts as between him or his estate and the person or part- 
nership continuing the business, unless otherwise agreed, he or his legal 
representative as against such persons or partnership may have the 
value of his interest at the date of dissolution ascertained, and shall re- 
ceive as an ordinary creditor an amount equal to the value of his inter- 
est in the dissolved partnership with interest, or, at his option or at the 
option of his legal representative, in lieu of interest, the profits attribut- 
able to the use of his right in the property of the dissolved partnership; 


' provided that the creditors of the dissolved partnership as against the 
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and the amount found due paid. This section therefore sets out in 
terms the rights which otherwise would be implied.” 

Right to Accounting Accrues on Dissolution 1724m—37."* Sec. 
1724m—19* provides for an account at the instance of the partner 
under certain circumstances, while the firm is a going concern. 
This section states the general rule, allowing an account on the 
dissolution of the firm. The section has been criticised by Mr. 
Crane in his comments on the Act*® as not treating the liquidating 
partner as a fiduciary, and also as subjecting him to the liability to 
suit when he is properly performing his functions. Mr. Lewis, the 
draftsman, in reply*! denies this, since the act, in its earlier provi- 
sions treats the partner as a fiduciary.** The rule applied in other 
situations where the holding is not adverse, obtains here and con- 
sequently the statute of limitations does not run until an account 
has been had and a balance struck.** 

The present section is in substance the same as the provision in 
the English act,** which has been interpreted in the manner con- 
tended for by Mr. Lewis.** 

H. S. RicHarps. 





separate creditors, or the representative of the retired or deceased part- 
ner, shall have priority on any claim arising under this section, as pro- 
vided by subsection 8 of section 1724m—36. 

™ Jennings v. Chandler, 10 Wis. 21; Roys v. Vilas, 18 Wis. 169; Law- 
rence v. Vilas, 20 Wis. 381. 

%1724m—38. [Right to Accounting. Accrues on Dissolution.] The 
right to an account of his interest shall accrue to any partner, or his 
legal representative, as against the winding up partners or the surviv- 
ing partners or the person or partnership continuing the business, at the 
date of dissolution, in the absence of any agreement to the contrary. 

™ See comment, Vol. I, Wis. Law Rev. 94. 

28 Harv. Law Rev. 762, 786. 

1:29 Harv. Law Rev. 291, 309. 

*1724m—18, Vol. I, Wis. Law Rev. 94. 

30 ‘Cyc. 720. 

“53 and 54 Vict. c. 39 sec. 42. 

* Pollock’s Dicest oF PARTNERSHIP (10 ed.), 131. 





STATE BAR ASSOCIATION, 1920. REPORT OF COM- 
MITTEE ON RETIREMENT OF JUDGES 


We excerpt from the report of the above committee, presented 
by Mr. William A. Hayes, its chairman, and from information 
gathered by the committee the following interesting information 
as to our judicial system and personnel. 

Down to 1853 the Supreme Court of Wisconsin consisted of the 
judges of the circuit courts sitting in bane. Seven different judges 
thus sat. From 1853 to date there have been thirty-one judges of 
the Supreme Court. This includes both those elected and those 
appointed to fill vacancies. They have gone onto the bench at an 
average age of 49, and off at an average age of 62, disregarding 
fractions. The average period of service, therefore, has been about 
13 years. 

The sitting judges, excluding Justice Jones, just appointed, and 
including Justice Kerwin, since deceased, have an average age of 
60 years and an average period of service of about 9 years. 

The two youngest judges who ever sat on that bench, (Crawford 
and Paine) were both elected at the age of 32. The oldest at the 
time of taking their seats were both appointed, Robert M. Bashford 
at 63 and E. G. Ryan at 64. Notwithstanding, however, that the 
youngest were both elected and the oldest appointed, the average 
age of the appointees (47 years) has been less than the average age 
of those elected (49 years). 

There is no reason to suppose that there will be any radical 
change in this respect in the near future. Therefore any retire- 
ment provision that contemplates service of 25 or 30 years would 
be little more than theoretical. 

The oceupants for the shortest time of the Supreme bench have 
been Robert M. Bashford, 5 months and 24 days, Samuel Crawford, 
two years—both the foregoing defeated for reelection—and Jason 
Downer who resigned after three years of service. The longest 
in tenure have been Orsamus Cole, 36 years, John B. Winslow, 
nearly 30 years, David Taylor and John B. Cassoday, each 27 
years. 

Starting with annual salaries of $2000, the amount has been 
from time to time increased until it now stands at $8500. 
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Ten judges have died in office, Whiton, Ryan, Paine, Taylor, 
Orton, Cassoday, Newman, Bardeen, Timlin, and Winslow. The 
average period of service of all these ten judges is about 14 years 
and their average age at death slightly less than 65 years. 

The youngest to ever retire from the bench was Samuel Craw- 
ford, defeated for reelection at 35, and John B. Cassoday who died 
in office at 79 was the oldest. 

In the federal courts where a retirement statute has existed 
since 1869 the average age at which it has been availed of by the 
judges is stated to be 72.8 years, and the aggregate annual cost of 
judicial retirement to the nation since 1890 has varied between a 
minimum of $35,000 in 1897 and $138,000 in 1913, never falling 
below $100,000 since 1905. 

The federal system provides for retirement after ten years of 
service, but many judges do not take advantage of this. There 
are now four judges on the Supreme Court of the United States 
eligible to retirement on full pay. Justice Holmes is 79, Justice 
McKenna, 77, Chief Justice White, 75, and Justice Day, 71. These 
four judges have therefore rendered more than 22 years of serv- 
ice in the aggregate after they were eligible for retirement. 

One hundred and six men have served as judges of the circuit 
courts of this state. They have entered upon their services at an 
average age of about 48 and have served an average period of 
about twelve and one half years, not differing very greatly, there- 
fore, either in age at accession or length of service from the justices 
of the Supreme Court. Their salaries have been changed nine 
times by the legislature or on an average, once in six years. 

The Committee say: ‘‘It is doubtful if any man, having gone 
on the bench at 48 or 50 and having served ten years can do much 
by returning to the bar after he has been on the bench ten years.’’ 
They call attention to the case of Judge Webb ‘‘who served for 25 
or 30 years; served five years longer than he thought he ought to 
serve but felt that he could not retire.’’ 

‘‘Other Cireuit judges in the state took over his work. Thus 
the state paid for service, in a sense, that it did not get.’’ 

‘Within the last ten or fifteen years the state has paid a very 
appreciable sum of money for judicial service that it did not re- 
ceive, largely by reason of the absence of some rational provision 
for retirement with compensation. There is no economy in going 
on as we have been going, the present order is the extravagant 
one, and not the proposed one.’’ 
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The committee advocated a retirement provision ‘‘broad enough 
to take in the cases where a man is retired by defeat’’, so that 
‘‘when a judge has served a substantial period of time and has be- 
come incapacitated, or has served a longer period of time and has 
become either incapacitated or defeated, he may retire and receive 
that additional compensation to which his services entitle him.’’ 

The committee were of the opinion that the problem was a pe- 
culiarly western one because the eastern judges are either ap- 
pointive, as in New England, or hold for longer terms as, in New 
York, 12 or 14 years, and in Pennsylvania 21 years. Thus one 
Pennsylvania term is about sixty per cent longer than the average 
period of service of a Wisconsin judge. 

At the other extreme are some of the newer states west of the 
Mississippi, where the terms are short, salaries small, and service 
brief. 

Seven states in the Union have retirement statutes, three of them 
extending to courts of general jurisdiction, the other four limiting 
it to judges of the Supreme Court. 

The committee recommended legislation providing for the re- 
tirement under suitable limitations as to length of service or dis- 
ability of judges of the Supreme and Circuit Courts and with a 
seale of retirement compensation to some extent based upon age 
and length of service, but not exceeding in any event sixty per 
cent of active compensation. 

Such legislation is almost universal outside of the United States. 

The opinion was expressed that the advocacy of such legislation 
would be useless unless it were supported by a general awakening 
of the whole bar to its importance and a general rallying to its 
support. Receiving such earnest and general support it was be- 
lieved that it might be carried through the legislature. 

The committee were instructed to prepare a bill embodying 
their recommendations for presentation to the legislature, to add 
to their number one representative from each county in the state, 
and to urge its passage in every legitimate way. 


The Association adopted the following resolution which will be 
of interest to members of the bar: 


“Whereas a law has been enacted by the Wisconsin legislature pro- 
posing for the State Board of Bar Examiners the duty of investigating 
any complaints against attorneys for unprofessional conduct, and 
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“Whereas the appropriation made to the Board is wholly inadequate 
to enable it properly to conduct such investigations; and 

“Whereas, such work is highly important to the Association, as well 
as the state as a whole, 

“Now Therefore, Be It Resolved, that we recommend to the 1921 Wis- 
consin legislature that it make an adequate appropriation for said Board 
of Bar Examiners. 

‘Be it further Resolved that a committee of 3 be appointed to pre- 
sent this matter to the legislature.” 


The next meeting of the Association will be held at Chippewa 
Falls, Wisconsin on June 28, 29, and 30, 1921. 
Headquarters will be the new Northern Hotel. 
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NOTES ON RECENT CASES 


CONTRACTS—THE EFFECT OF A PAROL RESERVATION FOR THE SALE OF 
TrEES—The Court of Appeals of Maryland in the recent case of Slingluff 
v. Franklin Davis Nurseries, Inc., Court of Appeals, March 17, 1920, 110 
Atl. 523, sustained a parol reservation of trees, which were growing 
vpon land that had been sold and conveyed to the defendant. These 
trees were nursery stock and were intended for sale to the plaintiff's 
customers provided they were removed within a certain time. Later the 
defendant notified the plaintiff not to remove any more of the trees. 
The rights of the parties depended upon the effect of this parol reserva- 
tion. The court declared that it was valid and effective, that it retained 
the ownership of the trees in the plaintiff and secured it the right to 
remove them from the land. 

It seems that the court’s position can not be maintained. A few 
American states, Bostwick v. Leach, 3 Day (Conn.) 476, and Robbins v. 
Farwell, 193 Pa. St. 37, have followed the English rule of Marshall v. 
Green, 1 C. P. Div. 36, and have contemplated the sale of growing trees 
solely as chattels and if it is the intent of the parties that they should 
be removed in a reasonable time these courts have declared such con- 
tracts are not within the Statute of Frauds. Maryland has apparently 
also adopted this doctrine. Leonard v. Medford, 85 Md. 666. The ma- 
jority of American courts consider standing timber as realty. Kimball 
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y. Satlley, 55 Vt. 285; Sparrow v. Pond, 49 Minn. 412. Whenever this 
question has arisen in Wisconsin, our courts have held standing timber 
to be realty. Warner v. Trou, 36 Wis. 195, and Daniels v. Bailey, 43 Wis. 
566. Likewise Tiffany in his text on Reat Property, 1st ed., Vol. 1, p. 
522, says: “Trees, perennial bushes and grasses are regarded as part of 
the land for all purposes.” 

The fact that the trees in dispute were nursery trees will not change 
them to personalty. Nursery trees like ordinary standing timber are 
usually as between vendor and vendee considered as realty. Smith v. 
Price, 39 Ill. 28; Maples v. Mellow, 31 Conn. 598; and Adams v. Beadle, 
47 Iowa 439. In the Illinois case the question as in the principal case 
was between vendor and vendee. In the other two the question arose 
between mortgagor and mortgagee but their rights as to fixtures are 
determined by the same rules as between grantor and grantee. Price v. 
Brayton, 19 Iowa 309; Snedeker v. Warring, 12 N. Y. 170 

Likewise, the case can not be supported on the ground that the nursery 
company had merely a license to enter and remove the trees, for all 
courts agree that until the trees are severed the license may be revoked 
at the will of the grantor. Burley v. Garvin, 105 Wis. 625. 

Even if it be admitted for the purpose of this discussion that the trees 
may be considered as personalty, the case appears to be in conflict with 
the so-called parol-evidence rule. Smith v. Price, 39 Ill. 28. In denying 
the admisison of parol evidence in this case the court said: “To allow a 
verbal reservation would be to violate the most familiar rule of evidence 
to receive proof of a verbal arrangement contemporaneous with a writ- 
ten contract and impairing its legal effect.” It is true that at least 
one state, Indiana, has avoided this difficulty by saying that this reserva- 
tion is part of the consideration and may be shown by parol. Heavilon 
v. Heavilon, 29 Ind. 509; Kluse v. Sparks, 10 Ind. App. 444. These de- 
cisions seem to involve a plain violation of a well established rule of 
evidence and are in conflict with the great weight of American authority. 
The Supreme Court of the jurisdiction where the principal case was 
decided in Bladen v. Wells, 30 Md. 577, said in regard to an oral agree- 
ment accompanying a deed for the sale of realty: “parol evidence can 
not be used either in law or equity for the purpose of contradicting, 
adding to, or subtracting from the terms of a deed.” (Likewise the 
Supreme Court of Wisconsin in Kruze v. Koelzer, 124 Wis. 536, said, 
“parol evidence is not admissible to explain or vary the terms of a con- 
veyance of land.” The admission of parol evidence in such cases is also 
denied in New York, Austin v. Sawyer, 9 Cowen 39; in Maine, Brown v. 
Thurston, 56 Me. 126; in Arkansas, Gibbons v. Dillingham, 10 Ark. 9; 
and in Washington, Kleeb v. Bard, 7 Wash. 41. 

From an examination of the above authorities it is submitted that 
the principal case cannot be sustained. Nursery trees like ordinary 
timber ordinarily are considered as realty, and even if it is conceded 
they may be personalty the parol reservation would be invalid. 

Ray T. MoCann. 


SaLEsS—IMPLIED WARRANTY—LIABILITY OF A MANUFACTURER OF Foop TO 
ULtmmaTeE ConsuMER—The plaintiff while eating a piece of cake, punc- 
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tured her gums with a hidden nail or piece of wire, which resulted, in 
a few hours, in the gums becoming swollen, inflamed, and sore, and she 
became sick, and was compelled to have three or four of her teeth 
extracted. She brought an action against the manufacturer of the 
cake. In the trial court her complaint was dismissed on the ground 
that, as she had purchased the cake from a retail dealer, there was no 
contractual relationship existing between the parties, and the implied 
warranty that the cake was fit for human consumption only extended and 
operated between the vendor and the purchaser. On appeal, the action 
of the lower court was reversed on the ground that there was an im- 
plied warranty on the part of the manufacturer that the cake was 
wholesome and fit for human consumption. The court said: “The law 
is too well settled to require the citation of authorities that, where 
food is manufactured and sold for human consumption, such sale is 
under an implied warranty that the food sold is wholesome and fit for 
human consumption. . . . I am of the opinion that the implied 
warranty of the defendant of the fitness of the cake for human con- 
sumption extended to the ultimate consumer of the cake, the plaintiff 
herein, and that such implied warranty inured to the benefit and pro- 
tection of the plaintiff, although there was no direct contractual rela- 
tion between the plaintiff and the manufacturer of the cake.” Chysky 
v. Drake Bros. Co., 182 N. Y. Sup. 459. 

Hasbrouck v. Armour and Co., 139 Wis. 357, 121 N. W. 157, is very 
much like the principal case. In the Wisconsin case the plaintiff bought 
a bar of toilet soap from a retail dealer. The soap contained a needle or 
piece of steel not visible to the eye. While using the soap in the or- 
dinary way the plaintiff was severely injured. The plaintiff brought an 
action for negligence against the retail dealer and the manufacturer. 
The demurrer to the complaint was sustained. The court held that 
negligence was the omission or inadvertently wrongful exercise of a duty 
which was the legal cause of damage to another. This duty may result 
from a contract or it may be a duty imposed independent of any con- 
tractual relation. And “a manufacturer or vendor making and selling 
an article intended to preserve or affect human life is liable to third 
persons who sustain injury caused by his negligence in preparing, com- 
pounding, labeling, or directing the use of such articles, if such injury 
to others might have been reasonably foreseen in the exercise of or- 
dinary care.” The duty the manufacturer owed the plaintiff was a duty 
imposed by law on the manufacturer for the protection of the public. 
The complaint did not show a breach of this duty—no actionable negli- 
gence. There was no contractual relation between the plaintiff and the 
manufacturer, and hence no warranty of which plaintiff could avail him- 
self. , 

In the principal case the action was brought for the breach of an im- 
plied warranty while in the Wisconsin case it was for negligence. But 
the opinion in the Wisconsin case is emphatic that where no contractual 
relation exists the only ground on which a manufacturer of food would 
be liable, independent of statutes, would be tort for negligence. The 
fact that the subject of the action in one case is food, and soap in the 
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other, does not seem to be a valid ground for distinguishing the two 
cases. Does the law impose a different kind of liability on the manu- 
facturer in one case from that existing in the other? Does the law 
imply a contract between the parties when the subject of the action is 
food, but hold the manufacturer liable only for negligence when the 
subject of the action is soap? How if the soap were a dentifrice? 
That the manufacturer of food is liable to the ultimate consumer in 
many cases where a manufacturer of ordinary personal property would 
not be, is generally admitted. But this liability is not predicated gen- 
erally on the ground of a breach of an implied warranty. The manu- 
facturer of food is, and should be, held to a higher degree of care than 
the manufacturer of ordinary chattels. (For negligence which causes 
injury to the remote vendee, he is liable. But there is no contractual 
relation between him and the ultimate consumer. Logically, therefore, 
he is not liable for breach of an implied warranty. This is the result 
at which the majority of the courts have arrived. Ketter v. Armour & 
Co., 200 Fed. 322; Watson v. Augusta Brewing Co., 124 Ga. 121,1 L. R. 
A. (N. 8S.) 1178, 52 S. E. 152; Salmon v. Libby, McNeil € Libby, 219 Ill. 
421, 76 N. E. 573; Wilson v. Ferguson Co., 214 Mass. 265, 101 N. E. 381; 
Tomlinson v. Armour & Co., 75 N. J. L. 748, 70 ‘Atl. 314, 19 L. R. A. 
(N. S.) 923; Roberts v. Brewing Ass’n., 211 Mass. 449, 98 N. E. 95. 

In the case where the vendor sells food for immediate domestic con- 
sumption, the law implies a warranty that it is fit for that purpose. 
Here, however, there is privity of contract. Wiedeman v. Keller, 171 
Ill. 93, 49 N. E. 210. Even in this case some courts limit the doctrine 
of implied warranty to vendors who are dealers in provisions. Girour 
v. Stedeman, 145 Mass. 439, 14 N. E. 588. But see, Hoover v. Peters, 18 
Mich. 51, contra. 

Where provisions are bought to be sold again the law is different. 
The cases uniformly hold that in a sale by one dealer as distinguished 
from a manufacturer to another dealer there is no implied warranty 
that the food is wholesome and fit for human consumption. Food in 
such a case is looked upon as merchandise. Moses v. Mead, I Den. 378, 
43 Am. Dec. 676; Ryder v. Neitge, 21 Minn. 70; Howard v. Emerson, 110 
Mass. 320, 14 Am. Rep. 608; Hanson v. Hartse, 70 Minn. 282, 73 N. W. 163. 

So, too, the manufacturer of food impliedly warrants to his immediate 
vendee, though not a consumer, that the food sold is wholesome and fit 
for human consumption. Mazetti v. Armour é& Co., 75 Wash. 622, 135 
Pac. 633, and note in 48 L. R. A. (N. S.) 213. 

The general rule is that in the sale of personal property the warranty, 
expressed or implied, is not negotiable or assignable, and it does not 
run with the property when sold. The vendee thereof can only resort 
to his immediate vendor; there is no privity of contract between the 
last vendee and the remote vendor. A manufacturer of personal prop- 
erty other than food is not liable to those who have no contractual re- 
lations with him for injuries to person or property resulting from negli- 
gence in the manufacturing of such property. To this last rule there 
seem to be two exceptions: (first, where the thing manufactured is 
dangerous in itself, as poison or explosives, the manufacturer owes the 
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public a duty to use due care. For a negligent breach of that duty he 
is liable to third persons not in privity of contract. Second, where the 
manufacturer knows that the article he sells is defective or dangerous, 
he is guilty of fraud and liable to third persons though no privity of 
contract exists. McCaffrey v. Mossberg, 23 R. I. 381, 55 L. R. A. (N. S.) 
822, 91 Am. St. Rep. 637, 5 Atl. 651; Bordwell v. Collie, 45 N. Y. 494; 
Post v. Burnham, 83 Fed. 79, 27 C. C. A. 455; Smith v. Williams, 117 
Ga. 782, 45 S. E. 394. 

It appears as if the recent food cases have engrafted a third exception 
on the rule of law governing the sale of personal property. An examin- 
ation of these cases leads one “to the conclusion that the deciding factor 
in excluding such cases from the operation of the ‘rule’ is that the 
article in question is food.” (See Iowa Law Bulletin, Jan., 1920, page 
86. As stated above, the weight of authority gives the ultimate con- 
sumer a right of action against the negligent manufacturer in tort. In 
states which make the sale of impure or injurious food a criminal offense 
(independently of scienter) it is possible to hold that a manufacturer’s 
sale of such food, however innocently, is a tort as to all persons suffer- 
ing therefrom. Such is the doctrine of the Supreme Court of Minne- 
sota in Meshbesher v. Channellene Oil & Mfg. Co., 170 Minn. 104, 119 
N. W. 428, 131 Am. St. Rep. 441. The action was by an ultimate con- 
sumer against a non-negligent manufacturer who had sold an oil in fact 
harmful for consumption to a retailer from whom the plaintiff had pur- 
chased it. The court says: “It may be conceded, for the purpose of 
this appeal only, that, except for our pure food laws, or similar statu- 
tory provisions, the allegations of the complaint would not state a cause 
of action against the defendant; but, read in connection with the stat- 
ute, we hold that they state a cause of action, for they show a neglect 
to discharge the duty imposed by the pure food statute and a violation 
cf its prohibitions by the defendant. . . . The statute prohibits 
and punishes as a misdemeanor the manufacture, sale, or offering for 
sale of any article as food, if it in itself is injurious, or if it contains 
any ingredient injurious to health. . . . The plaintiff's injuries in 
the case resulted proximately from the defendant’s failure ‘to comply 
with the statute, for it sold the impure oil to the plaintiff’s grocer, know- 
ing that in the regular course of his business it would be sold to his 
customers for use in cooking their food. . . . The fact that the 
trial court did not find that the defendant knew that the oil was impure 
does not affect the question of its liability; for it was bound to know 
whether the article, which it sold to be retailed to the customers of the 
purchaser for food purposes, was sound, wholesome, and complied with 
the statute.” The Supreme Court of Wisconsin in Haley v. Swift € Co., 
152 Wis. 570, 140 N. W. 292, seems to take the same view, though with- 
out discussion. From the reasoning of the Wisconsin court it appears 
that the same result would have been reached independent of the stat- 
ute on the ground of negligence. The court said: “The basis of the 
decision (referring to Hasbrouck v. Armour & Co., supra) recognizes 
the distinction between acts which are imminently dangerous in their 
effects upon human life, limbs, and health and those that are not. In 
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the former class of cases, if the acts are wilfully or negligently com- 
mitted, the guilty party is legally liable to the injured persons, regard- 
less of any contractual relation existing between them, while in the 
latter class of cases there is liability only to persons with whom he has 
contracted or to whom he owes a duty.” The manufacturing of un- 
wholesome food is an act which is imminently dangerous. 

There are several cases which support the doctrine of the principal 
case,—that the manufacturer is liable on an implied warranty. Mazetti 
v. Armour & Co., 75 Wash. 622, 185 Pac. 633, 48 L. R. A. (N. S.) 213; 
Dothan Chero-Cola Co. v. Weeks, 80 So. 734; Parks v. Yost Pie Co., 93 
Kan. 334, 144 Pac. 202, L. R. A. 1915C, 179. But it is hard to sustain 
these cases on theory. The difficulty lies in the fact that a warranty is 
a contract, and there is no contractual relationship existing between a 
manufacturer and a remote vendee. 

See “Unwholesome Food as a Source of Liability,” Iowa Law Bulletin, 
Nov., 1919, and Jan., 1920; also 18 Michigan Law Review, pages 436 and 
72%. D. V. W. BeckwiTH. 


ConTRACTS—EFFECT OF PRINTED PROVISIONS IN LETTER RELATIVE TO 
SrrikeEs—A contract drawn up by the plaintiff and the defendant’s agent 
was copied by the plaintiff and sent to the defendant company for 
acceptance. Immediately above the plaintiff's signature was a printed 
provision to the effect that all orders and contracts were subject to 
strikes and car shortage. The reply was written on the letter sheet of 
the defendant company. In the body of the letter was a printed pro- 
vision to the effect that all orders and contracts were subject to strikes 
and car shortage. The defendant refused to accept the contract unless 
modified in one particular. The plaintiff replied to this letter, accept- 
ing the contract as modified. The trial court rejected evidence offered by 
the defendant with reference to car shortage. Held: The trial court 
erred in rejecting this evidence. The pointed provisions in the plain- 
tiff’s and defendant’s letters could not be ignored by either party. The 
only reasonable inference is that they were intended to be part of the 
contract. When there is no irreconcilable conflict between the written 
and printed matter in a contract, the whole must be construed together. 

This seems to be in accord with the weight of authority, Pacific Sheet 
Metal Works v. California Canneries Co., 164 Fed. 980, 91 C. C. A. 108; 
Hatfield v. Thomas Iron Co., 208 Pa. 478, 57 Atl. 950; Davis v. Columbia 
Coal Min. Co., 170 Mass. 391, 42 N. E. 629; Delaware L. & W. R. Co. v. 
Bowns, 58 N. Y. 573; Smokeless Fuel Co. v. Seaton, 105 Va. 170, 52 S. E. 
829; Hull Coal & Coke Co. v. Empire Coal & Coke Co., 113 Fed. 256, 51 
C. C. A. 2138. 

Whether it was the intention of the parties to include the strike and 
car shortage clause in the contract is a question for the jury. Clark v. 
Woodruff, 83 N. Y. 518; Sturtevant Co. v. Fire Proof Film Co., 216 N. Y. 
199, 110 N. E. 440, L. R. A. 1916 D, 1069. 

As to the construction of a contract which contains written and 
printed matter see, Hager v. Mathewson, 27 Nev. 220, 74 Pac. 404; Bank 
v. Insurance Co., 83 Ohio St. 309, 94 N. E. 834; Poel v. Brunswick-Balke- 
Collender Co., 216 N. Y. 310, 110 N. E. 619. 

D. V. W. BeckwirTu. 
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CoNTRACTS—ATTORNEY AND CLIENT—CLIENT May CANCEL EMPLOYMENT 
Wrirnout Cavuse—The defendant was indicted for murder and employed 
the plaintiff to defend him. The defendant was to get three thousand 
dollars for trying the case before the jury and in case of conviction was 
to move for a new trial and appeal to the Supreme Court. The defend- 
ant was. convicted, and after the plaintiff had moved for a new trial, 
the defendant discharged the plaintiff without cause. The plaintiff sues 
for damages for breach of contract. Held: A contract of employment 
between a client and his attorney may be canceled by the client at any 
time with or without cause. This right is an implied condition in 
every contract. “If the client has this right as an implied condition 
of the contract under the law, it follows as a natural consequence that 
he cannot be compelled to pay damages for exercising that right which 
his contract gives him.” Lawler v. Dunn, (Minn.) 176 N. W. 989. 

A few cases support the doctrine of the Minnesota court. Martin v. 
Camp, 219 N. Y. 170, 114 N. B. 46, L. R. A. 1917 F, 402; Roake v. Palmer, 
119 App. Div. 64, 103 N. Y. Sup. 862; Re Rosedale Ave., 219 N. Y. 192, 
114 N. E. 49; Lonque v. Dejan, 129 La. 519, 38 L. R. A. (N. S.) 389, 
56 So. 427. But the weight of authority is contra. To discharge an at- 
torney without cause when he has been employed for a certain specified 
purpose is a breach of the contract. Brodie v. Watkins, 33 Ark. 5465, 34 
Am. Rep. 49; Shevalier v. Doyle, 88 Neb. 560, 130 N. W. 417; Scheinesohn 
v. Lemonek, 84 Ohio St. 425; 95 N. E. 913, Ann. Cas. 1912 C, 737; Smith 
v. Lipscomb, 13 Tex. 532; Serch v. Bank of State, 121 Fed. 202. See 
cases collected in 6 C. J. page 724. The attorney may acquiesce in the 
breach and sue for the value of the services rendered, Philbrook v. 
Moxey, 191 Mass. 33; Henry v.. Vance, 111 Ky. 72, 63 S. W. 273, 23 Ky. 
L. 491; or he may treat the contract as broken and sue for damages for 
the breach. Jordan v. Davis, 172 Mo. 599, 72 S. ‘W. 686; Watson v. 
Columbia Mining Co., 118 Ga. 603, 45 S. E. 460. In the note to Martin 
v. Camp, supra, in L. R. A. 1917 F at page 406, the doctrine of the 
Minnesota Case is discussed and the cases collected. The principal case 
overrules Horn v. Western Land Ass’n., 22 Minn. 233; Moyer v. Can- 


tieny, 41 Minn. 242, 42 N. ‘W. 1060. 
D. V. W. BECKWITH. 


DESCENT AND DISTRIBUTION—WIFE PERMITTED TO INHERIT PROPERTY 
FROM THE HUSBAND SHE KILLEp—In the recent case of Harrison et al v. 
Concravie, 264 Fed. Rep. 776, (March 30, 1920) an incompetent member 
of the Osage Tribe of Indians, who was possessed of considerable land 
in Oklahoma, but who was a resident of the state of Kansas, died in- 
testate at the hand of his wife. The wife was convicted, in a District 
Court of the state of Kansas, of manslaughter in the third degree, and 
the question arose as to whether she was entitled, as an heir of her 
husband, to one-half of his land in Oklahoma, and of its rents and 
profits, or, whether a daughter, who also survived, was entitled as his 
sole heir, to all. Under ordinary circumstances, the laws of descent 
and distribution of the state of Oklahoma provided that this land should 
descend in equal shares to the surviving wife and child. Revised Laws 
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of Oklahoma, 1910, Sec. 8418. Subsequently however the legislature of 
the state of Oklahoma provided that “No person who is convicted of hav- 
ing taken, or causes or procures another so to take the life of another, 
shall inherit from such person, or receive any interest in the estate of 
the decedent, or take by devise or legacy or descent or distribution from 
him, or her, any portion of his or her estate.” Session Laws of Okla- 
homa, 1915, page 225, Sec. 1. 

The state of Kansas had also enacted a statute similar in all respects 
to the Oklahoma statute, providing also that no person convicted of 
killing another shall inherit or receive property from the person s0 
killed. General Statutes of Kansas, 1915, Sec. 3866. 

In view of the fact that the laws of the state or country where the 
property is situated governs its inheritance and descent, the question 
arose as to whether the wife was convicted of having taken the life 
of her husband within the true intent and meaning of the Oklahoma 
statute, and the court held that “where the statute of a state 
disqualifies a person from inheriting or receiving any interest in the 
estate of such decedent, such conviction in another state or country has 
no effect to disqualify or disable the person so convicted from inheriting 
or receiving the interest which she or he would have received if such 
conviction had never been had.” 264 Fed. Rep. at page 784. 

In substance then, the court holds that it is not the taking of the 
life, but the conviction therefor, that under the statute disqualifies one 
from receiving or inheriting a share of the estate of the deceased, and 
that a conviction in a court of a state other than that in which the 
contested property is located does not fix the status of the murderer 
and disqualify her from taking the property in that state, but that the 
conviction must be had in the state wherein the property is located. 

The law seems to be that in the absence of any statute specifically 
precluding one who has taken the life of a decedent from taking an in- 
terest in that decedent’s estate, the laws of descent and distribution 
operate solely on their own terms. 9 R. C. L. 418. 18 C. J. 858. 
McAllister v. Fair, 72 Kan. 583, 84 P. 112. In re Johnson’s Estate, 29 
Pa. Super. 255. 29 L. R. A. 145. In the case of Shellenberger v. Ransom, 
41 Neb. 631, 47 N. W. R. 700, it was held that a murderer took no title, 
and subsequently, on appeal, this decision was reversed, and the mur- 
derer was allowed to take all the title for himself. This case provoked 
considerable discussion, writers finding fault with both holdings, and 
it was submitted that a better ruling would be to allow the murderer to 
take title in trust for those who would take from him. Such a ruling, 
it would seem, would be very desirable, as it gives practically full effect 
to the descent and distribution statutes, and still preserves some of the 
old common law maxims. 

The instant case, however, really presents another question for here 
we have a statutory provision precluding a murderer from inheriting 
property of his victim. Just what effect should this statute be given? 
It seems that the courts are very unwilling to change the rules of 
descent and distribution as fixed by the legislature, and for that reason 
avail themselves of every opportunity to defeat any measure in deroga- 
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tion of the usual method of distribution. Certainly the conviction in 
Kansas came within the spirit of the Oklahoma provision, if not the 
letter, but the Oklahoma court nevertheless held that the conviction in 
another state was not either the true intent and meaning of the pre- 
cluding provision as passed by their legislature. Likewise in a Cali- 
fornia case, where a statute read that no one convicted of murder shall 
inherit, the court held a conviction of manslaughter insufficient. In 
re Kirby’s Estate, 121 Pac. 370. In In re Kuhn’s Estate, 125 Iowa 449, 
101 N. W. 151, it was held that a widow was not deprived of her share 
of the estate of her husband whom she murdered, despite such a pre- 
cluding statute, as a matter of contract. 

The law undoubtedly then is, as in this case, that the surviving spouse 
is excluded only when the facts come squarely within the statutory pro- 


vision excluding such spouse from inheriting. 
HerMan R. SALEN. 


EASEMENTS—PRESCRIPTIVE RIGHT OF Way—OBSTRUCTION BY GAtTes—ID 
the recent case of Hunt v. Sutton, 222 S. W. 84, the Court of Appeals 
of Kentucky held that where one party has a right of way over the 
land of another which has been enjoyed without gates for more than 
the prescriptive period, the owner of the servient estate is not entitled 
to obstruct the way with gates, since the extent of the right obtained 
by adverse user is commensurate with and determined by the use. 

From the facts of this case it appears that the lands of both parties 
to the controversy had at one time been parts of the same large estate, 
but that for over forty years the ownership of the two farms had been 
in separate persons, and that during all this time the owners of the 
dominant estate had enjoyed a right of way over the servient estate in 
the form of a lane, unobstructed by gates. The owner of the servient 
tenement sought to erect and maintain gates across this passway as a 
matter of right, and the owner of the dominant tenement sought relief 
by way of a permanent injunction against erecting gates across the pass- 
way or in any other manner obstructing it. 

The only issue for the court was as to the right of the servient tenant 
to erect the gates; the prescriptive right of way in the plaintiff, and 
the fact that no gates had existed during the prescriptive period, being 
admitted by the defendant, who nevertheless contended that a right of 
way in the plaintiff was not inconsistent with a right in himself, as 
owner of the fee, to erect gates on said way for the convenient opera- 
tion of his farm. 

After summarizing the facts of the case, the court, in the sixth para- 
graph of its opinion, said: “While the grant of a right of way, whether 
made by deed or arising by prescription from adverse user for the stat- 
utory period, does not necessarily imply that the owner of the land may 
not maintain gates thereon, in the absence of express reservation of 
such right, whether he should be permitted to exercise it must depend 
upon the intention of the parties as shown by the circumstances of the 
case, the nature and situation of the property subject to the easement, 
and the manner in which it has been used and occupied.” The court 
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then cited the cases of Raisor v. Lyons, 172 Ky. 314, 189 S. W. 234, and 
Miller v. Pettit, 127 Ky. 419, 105 S. W. 982, in support of the rule as 
stated, and referred to them for a discussion of the principles involved. 
These cases cite the prior case of Marwell v. McAtte, 48 Ky. (9 B. Mon.) 
20, 48 Am. Dec. 409, as authority for the rule that a mere grant of a 
right of way does not give the grantee a right to an open way free from 
gates. The court then seeks to distinguish between a right of way ob- 
tained by grant and one secured through adverse user, laying down the 
rule that, where the right arises by reason of a grant, an open way 
free from gates is secured only when the grant so expressly states, but 
that, where the right is secured through adverse user for the prescriptive 
period, the right is co-extensive with the adverse user, and that, if the 
way were free from gates during the prescriptive period, the right ob 
tained is to have a passway unobstructed by gates. 

‘These cases undoubtedly represent the law in Kentucky, but there are 
a number of very respectable American jurisdictions which seem not 
to agree with the Kentucky Court as to the rights of the owner of the 
fee in agricultural lands, over which another has obtained a prescriptive 
right of way, to erect gates across such way, among which is Wisconsin. 
The leading case in opposition to the line of cases supporting the Ken- 
tucky holding seems to be that of Ames v. Shaw, 82 Me. 379, 19 Atl. 856, 
in which it is held, that the nature of the easement gained determines 
its character, and not the particular manner of the use that created the 
right, and, that a way for agricultural purposes, whether created by 
grant or adverse use, may properly be subject to gates and bars not 
unreasonably established. 

Practically the same conclusion as that of the Ames Case was reached 
by the Wisconsin Supreme Court some eight years later in the case of 
Dyer v. Walker, 99 Wis. 404, 75 N. W. 79, although no mention of the 
Ames Case is made by the Wisconsin Court in its opinion. The facts 
of the Dyer Case are as follows: The plaintiff was the owner of 40 
acres of farming land, inclosed by a fence, across which the defendant 
had a prescriptive right of way running in a north and south direction. 
At each end of the defendant’s passway, where it crossed the north and 
south boundaries of the plaintiff’s land, there was a gate. Shortly be- 
fore the commencement of this action, the plaintiff had divided his said 
forty acre tract by running a fence across it in an east and west di- 
rection, a gate being placed in the fenca where it crossed the defendant’s 
passway. The defendant tore down the gate erected by the plaintiff, 
claiming it to be an unlawful obstruction of his right of way. The 
plaintiff sued in trespass and recovered a judgment against the de- 
fendant which was affirmed on appeal. 

The Wisconsin Court in its opinion said: “It is expressly found that 
the building of the fence in question was necessary to the convenient 
and profitable use by the plaintiff of his said forty acre tract of land, 
and that said fence and gate across the defendant’s private right of 
way were reasonable as to their position and construction, and that the 
erection of the gate over the same only slightly inconvenienced the de- 
fendant in his use of said right of way.” The court then cited the 
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prior Wisconsin Case of Wille v. Bartz, 88 Wis. 424, 60 N. W. 789, as 
authority for the rule that the owner of land subject to a right of way 
may maintain a gate across the way if such gate is necessary to the 
reasonable use and enjoyment of his land, and does not unreasonably 
interfere with the use of the way. 

The authorities seem to be about evenly divided on the question as to 
whether the owner of land over which another has secured a prescriptive 
right of way, may erect gates across such way, (19 Corpus Juris, 987). 
The two lines of cases represented by the Wisconsin and Kentucky cases 
mentioned were very ably reviewed by Williams, J., in the case of 
Luster v. Garner, 128 Tenn. 160, 48 L. R. A. (iN. S.), 87, Ann. Cas. 1914D, 
769, 159 S. W. 604, and the Wisconsin rule adopted as the better view. 
In the next to the last paragraph of his opinion, he states the reason 
for following the rule adopted in preference to the contrary line of 
eases in the following words: “To hold against the right to erect gates 
would have a twofold effect—of rendering more difficult the acquire- 
ment of such a way by adverse user, and of discouraging the improve- 
ment of lands, a change from woodlands, that may be nonproductive of 
profit, into cultivated fields.” 

Certainly it is less of a burden on the user of a way to require him 
to open and close a gate or two, when exercising the right which the law 
has given him to cross the land of his neighbor, than it would be upon 
the owner of the fee to require him to leave his fields open to be dam- 
aged by trespassing animals, or require him to construct fences along 
both sides of a way across his own land for the use and convenience of 
another. From the standpoint of common sense and reasonableness, at 
least where agricultural lands are involved, the rule adopted in Wis- 
consin seems preferable to that of the contrary line of cases. 

; KennetH S. WHITE. 


Option CONTRACTS IN VIOLATION OF THE RULE AGAINST PERPETUITIES— 
DAMAGES FOR BREACH—A recent Massachusetts case holds that a contract 
giving an option of purchase to be exercised at any time within twenty- 
five years can not be specifically enforced or made the basis of an action 
at law for damages, because it is in violation of the rule against per- 
petuities. Eastman Marble Co. v. Vermont Marble Co.,—Mass.—128 N. E. 
177 (Sept. 1920). 

In refusing to give damages because the contract created a perpetu- 
ity, the court expressly dissented from two English cases dealing with 
the same question. Worthington Corp. v. Heather (1906) 2 Ch. 532 (giv- 
ing damages); South Eastern Ry. Co. v. Portland Cement Co. (1910) 
1 Ch. 12 (giving specific performance against the original contractor). 
In Worthington Corp. v. Heather (supra) it was held that in so far as 
a breach of the contract gave a right to damages at law, it created no 
right of property, the right to damages not being an interest in land, 
and therefore not within the rule against perpetuities. For a criticism 
of this case, see 51 Sol. Journal 648, 669, and 27 Law Quarterly Rev. 
153. The principal case appears to be the only one in this country 
in which the question, as considered here, was directly presented to 
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the court. The language used in some of the cases has been, however, 
broad enough to sustain a similar conclusion. In H. J. Lewis Oyster 
Co. v. West,—Conn.,—107 Atl. 138, the court said, speaking of a simi- 
lar contract, “it is void ab initio.” In Woodall v. Bruen, 76 W. Va. 
193, 85 S. EB. 170, and Starcher Bros. v. Duty, 61 W. Va. 373, 56 S. 
E. 524, the court said such contracts were “void”. That the contract 
creates a perpetuity to the extent to which it creates a future equitable 
interest in land, because of the right of specific performance, should 
not, it would seem in the absence of any other consideration, make 
the contract as such void at law. “The rule against perpetuities con- 
cerns rights of property only and does not affect the making of con- 
tracts which do not create rights of property. Though an equitable 
right in property under such a contract is subject to the rule against 
perpetuities, that rule is no bar to an action at law on the contract 
for damages.” Gray, THE RULE AGAINST PERPETUITIES (3rd ed.) Sec. 329 
and 329a, citing Worthington Corp. v. Heather (supra). ‘So, if A should 
contract with B for an option on B’s services, the option to run for 
twenty-five years, it seems clear that no one would regard the con- 
tract as void because in violation of the rule against perpetuities. The 
further contention has been made, however, that while a contract for 
an option upon property, not limited to the period permitted by the 
rule against perpetuities, does not violate the rule, its breach should 
not give a right to damages at law because the contract is in itself 
void as a restraint upon alienation. 51 Sol. Journal 649. But the rule 
against restraints upon alienation is generally regarded as applying 
only to those cases in which a violation of the restraining provision 
works a forfeiture of the property. See Gray, RESTRAINTS UPON ALIENA- 
TION Sec. 10. In Coke upon LiTTLETON we find the statement, “but if the 
feoffee be bound in a bond, that the feoffee or his heirs shall not alien, 
this is good for he may notwithstanding alien if he will forfeit his 
bond.” Co. Lit., 206b. The contract then, if it be held bad at law 
must be held so, it is submitted upon some rule of policy other than 
the rule against perpetuities or the rule against restraints upon aliena- 
tion. 

Does any rule of public policy forbid such contracts? It seems as 
though a contract of this nature does violate the spirit of the two rules 
mentioned above. In the words of the court in the principal case, “the 
tendency of mulcting one for breach of a covenant to convey land in 
the nature of things in the ordinary course has as much deterent 
force and effect in arresting free circulation of property as does specific 
performance.” That it was in recognition of the existence of such a 
policy that the court, in the principal case, refused to allow damages 
seems evident from the following language taken from the opinion of 
the court. “The reason upon which rests the rule against perpetuities, 
and the rule against restraints upon alienation, equally inhibits recov- 
ery of damages for breach of a contract not specifically enforceable 
because in contravention of one or both rules. . . . One method 
would be as efficacious as the other against forwarding the free circu- 
lation of property which it is the policy of the common law to foster.” 
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The difference in result secured by the English case, Worthington 
Corp v. Heather (supra), and the principal case might be explained, 
in the light of the above statement, as following from a difference in 
opinion as to the scope of the rule of policy underlying the rule against 
perpetuities and the rule against restraints upon alienation. Both 
rules being specific developments of a basic rule of public policy (see 
Gray, RESTRAINTS Upon ALIENATION, Sec. 3 and 4) it would seem to follow 
that the fact that a given result could not be secured in a certain 
way because the result violated a rule of public policy, would equally 
inhibit the same result being reached in any other manner. That is, 
if specific performance of the contnact can not be given because it 
violates the rule against perpetuities based on the rule of policy, that 
property shall be freely alienable, why should damages at law be given 
on the same contract when such damages are clearly given in recog- 
nition of a breach of the same duty to convey? For it is submitted that 
recognition of a duty to convey by implication must recognize its antith- 
esis, a duty to convey to no one else. The law then should not en- 
force directly or indirectly a contract one of the implied terms of 
which is an agreement not to convey certain property for a period in 
excess of the period permitted by the rule against perpetuities on 
the ground that such a contract contravenes a rule of policy which 
requires property to be freely alienable. On principle then the holding 
in the principal case seems preferable to that of Worthington Corp. v. 
Heather (supra). 

It is of interest to note that in those states which have adopted 
the New York statute, covering restraints upon alienation, the contract 
in the principal case would not only be held valid at law, but specific- 
ally enforceable in equity. The statute as it has been interpreted in 
these states is concerned solely with the suspension of alienation and 
imposes no express restrictions upon remoteness in vesting. 1 Stim- 
son Am. Stat. Law 1440(A). Thieler v. Rayner, 116 N. Y. App. Div. 
626. The rule against restraints upon alienation is interpreted as hav- 
ing no application so long as there are persons in being who, within 
the period allowed by iaw, can convey an absolute estate in possession. 
Becker v. Chester, 115 Wis. 90, 91 N. W. 87. Applying this test to 
the situation in the principal case, we find that the fee could be con- 
veyed by the plaintiff and defendant joining in the deed and so the 
conclusion must be that the case is not within the statutory rule. For 
a case reaching this result under the statute, see Blakeman v. Miller, 136 
Cal. 138; 68 Pac. 697. 

Leon F. Forry. 


NEGLIGENCE Per Se—ImputTep NeeLiceNce—In John v. Pierce,—Wis.— 
(1920) 178 N. W. 297, plaintiff while riding with X, collided with de- 
fendant and was injured. Held: (1) X was negligent per se in turning 
to the left; (2) such negligence was imputed to plaintiff. 

Wis. Stat. 1919, Sec. 1636—49b, provides that vehicles meeting, “each 
shall seasonably turn to the right of the center of the beaten track 
of such highway so as to pass without interference.” Is a violation 
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of this statute negligence per se, or only evidence of negligence? Wis- 
consin courts have uniformly held that a violation of the rules of 
the road is, as a matter of law, negligence. Yahnke v. Lange, 168 Wis. 
512, 170 N. W. 722; Steinkrause v. Echstein, 170 Wis. 487, 175 N. W. 988. 
In the former case plaintiff's wagon was struck by defendant’s auto- 
mobile, the latter not being properly equipped with lights as required 
by statute; held, that this violation was negligence. 

Most jurisdictions hold that a violation of “Rules of the Road” is 
not negligence per se, but only evidence of negligence. It was 80 
held in Quinn v. O’Keefe, 9 App. Div. 68, 41 N. Y. S. 116. In Neal v. 
Randall, 98 Me. 69, 56 Atl. 209, the court said, “The law of the road 
is not an inflexible criterion by which to determine the question of 
negligence. There may be cases in the city and even in the country 
when a deviation from the right would be justifiable and necessary 
to avoid an accident. Failure to seasonably turn to the right in meet- 
ing a team on the highway is not negligence per se, but is only evi- 
dence of negligence to go to the jury.” In Rhode Island it is held 
that a person driving on the wrong side of the road is required to use 
greater care, that he assumes the risk of such driving and in case of a 
collision the presumption is against, him. Angell v. Lewis, 20 R. I. 391, 
39 Atl. 521. In the above mentioned Rhode Island and New York 
cases, statutes in substance the same as in the principal case were 
involved. See Gen. Laws R. I. Chap. 74, Sec. 1, and N. Y. Laws (1892) 
Chap. 598, Sec. 157. In the Maine case the act was in violation of a 
city ordinance providing that drivers of vehicles should keep as near 
as possible to the curbing. Ordinances of the City of Auburn (Me.) 
Chap. 43, Sec. 21. 

Many decisions have held that a violation of ordinances specially 
imposed under the police power of the state is negligence per se. Os- 
borne v. McMasters, 40 Minn. 103, but contra, Knuffle v. Ice Co., 84 N. Y. 
488, and see further, 29 Cyc. 437. None of these were violations of 
the “Rules of the Road”, and it seems that Wisconsin has adopted a 
stricter rule than any other state. 

Another question arose in the principal case: Whether the negligence 
of the driver is imputed to the guest? In Wisconsin it is. The first 
important case involving this question was Thorogood v. Bryan, 8 C. B. 
115. This was overruled by The Bernina, (1887) Law Reports, 12 
Probate Division. These were both cases of public conveyances, but 
from these apparently the doctrine was carried to private conveyances. 
The English decisions depended upon the acceptance or rejection of 
the identification doctrine. Wisconsin by making the assumption that 
the driver is the agent of the passenger, reaches the same conclusion 
as was reached in the earlier English case. In Lightfoot v. Winnebago 
Traction Co., 123 Wis. 479, 102 N. W. 30, plaintiff was suing for personal 
injuries caused by a collision of a street car and a wagon, plaintiff 
being a gratuitous passenger in the latter. In deciding that the negli- 
gence of the driver was imputed to the guest the court said, “in this 
state the driver of a private conveyance is the agent of the person in 
such conveyance and the driver’s negligence, if it contributes to the 
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injury complained of by such person, will defeat the action.” Under 
some circumstances the driver may in fact be the passenger’s agent. 
If the court means that the driver is really the passenger’s agent, then 
the passenger would be liable to third parties for the driver’s negligence. 
But it seems highly improbable in the above cited Wisconsin case that 
an action could be successfully maintained against the passenger by a 
third party. Other Wisconsin cases in accord with principal case are: 
Prideaux v. City of Mineral Point, 43 Wis. 513, 28 Am. Rep. 558; Otis v. 
Town of Janesville, 47 Wis. 422, 2 N. W. 783; Lockwood v. Belle City St. 
Ry. Co., 92 Wis. 97, 65 N. W. 866; Ritger v. City of Milwaukee, 99 Wis. 
190, 74 N. W. 815. A few other jurisdictions hold that such negligence 
is imputed but do not accept Wisconsin’s doctrine of agency. Payne v. 
Chicago R. I. P. R. Co., 39 Iowa 523; Slater v. Burlington C. R. & N. 
Ry. Co., 71 Iowa 209, 32 N. W. 264; Whittaker v. City of Helena, 14 Mont. 
124, 39 P. 904; Omaha &€ R. Ry. Co. v. Talbot, 48 Neb. 624, 67 N. W. 599. 
In Hajsek v. Chicago Ry. Co., 68 Neb. 539, 94 N. W. 609, it was held 
negligence was not imputed but on a rehearing 5 Neb. (unof.) 67, the 
decision was reversed. 

The majority of cases are contra: Pole v. Clark, 25 C. C. A. 190, 79 
Fed. 744; Fisher v. City of Mt. Vernon, 41 App. Div. (N. Y.) 293, 58 N. 
Y. S. 499; Hot Springs St. Ry. Oo. v. Hildreth, 72 Ark, 572, 82 S. W. 245; 
Farley v. Wilmington & N. Electric Ry. Co., 3 Pennewill 581, 52 Atl. 
543; West Chicago St. R. Oo. v. Dougherty, 209 Ill. 241, 70 N. BE. 586; 
United Ry. & Elec. Co. v. Biedler, 98 Md. 564, 56 Atl. 813; Noonan v. 
Consolidated Traction Co., 64 N. J. Law 579, 46 Atl. 770; Nisbet v. Town 
of Garner, 75 Iowa 314, 39 N. W. 516; Roach v. Western &€ A. R. Co., 
93 Ga. 785, 21 S. E. 67; State v. Boston & M. R. Co., 80 Me. 430, 15 Atl. 
36; Town of Knightstown v. Musgrove, 116 Ind. 121, 18 N. BE. 452; Ouver- 
son v. City of Grafton, 5 N. D. 281, 65 N. W. 676; Galveston H. & 8S. A. R. 
Co. v. Kutac, 72 Tex. 643, 11 S. W. 127. These cases seem to represent 
the prevailing doctrine and it is submitted that negligence of the driver 
of a private vehicle is not to be imputed to an occupant thereof, who 
is injured through the combined negligence of the driver and a third 
person, when such occupant is without fault and has in fact no control 


over the driver. 
Ray T. McCann. 


ContTracts—Vor Because AGAInst Pustic Poticy—In Lehigh Struc- 
tural Steel Co. et al. v. Atlantic Smelting ¢ Refining Works et al., 
—N. J.—(1920) 111 Atl. 376, plaintiff as a member of Building Trades 
Employers Association of City of New York (an association of nearly all 
the building contractors of New York) entered into a contract with Build- 
ing Trades Council of Greater New York and Long Island (an association 
of all trades unions of these localities) by the terms of which the Employ- 
ers Association bound its members for a term of one year to employ only 
union men. Plaintiff’s sub-contractors employed non-union men in erecting 
a building. The defendant’s architect refused to allow plaintiffs to con- 
tinue, claiming plaintiffs have breached their contract. Plaintiffs contend 
that the contract was against public policy and ultra-vires the Employers 
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Association. The court in holding the contract to be void because against 
public policy said that the parties had a right to so contract providing 
the motive—that is the object sought to be obtained—was not an un- 
lawful one. The object here was to obtain a closed shop for the 
purpose of getting a monopoly on labor in all lines of building trades 
within the territory and “such a purpose has not found any judicial 
sponsor; public policy favors competition.” 

This case represents the prevailing doctrine that contracts against 
public policy are void and that the motive is decisive as to the con- 
tract’s legality. 

The term “public policy” as applied to contracts embraces all acts 
or contracts which tend clearly to injure the public health, the public 
morals, or confidence in the purity of administration of the law or 
to undermine that sense of security for individual rights, whether 
personal liberty or private property, which every citizen has the right 
to feel. Holland v. Sheehan, 108 Minn. 362, 122 N. W. 1. 

According to Milwaukee Iron-Molders Union No. 125 v. Allis-Chalmers 
Co., 91 C. C. A. 631, 166 Fed. 45; National Protective Steam Fitters Assoc- 
iation v. Cumming, 170 N. Y. 315, 63 N. EB. 369, the underlying motive 
is immaterial; but some courts have adopted the test of malicious mo- 
tive. Willis v. Muscogee Mfg. Oo., 120 Ga. 597, 48 S. E. 117 (malice not 
proven) ; Lewis v. Huie-Hodge Lumber Co., 121 La. 658, 46 So. 685. Malice 
in common acceptance means ill-will against a person but in its legal 
sense, whether used in reference to a future or existing contract is to be 
understood, not in the sense of personal ill-will, but as the motive 
which prompts the doing of an intentional injury without justification 
in law. McGurke v. Cronenwett, 199 Mass. 457, 85 N. E. 576. 

Ordinarily a contract between employers and a labor union to help 
its members is lawful; but if its purpose is to injure non-members, 
it is unlawful. Thus if the contract is based upon a proper motive, 
such as a purpose to secure an exclusive preference of employment 
to its members on their own terms and conditions provided no force 
is employed or unlawful act is committed, it is lawful. National Pro- 
tective Association of Steam Fitters and Helpers v. Cumming, 170 N. Y. 
315, 63 N. E. 369; Jacobs v. Cohen, 183 N. Y. 207, 76 N. E. 5; National 
Fire Proofing Co. v. Mason Builders Association of City of New York, 
145 Fed. 260. 

A contract between an employers’ association and a labor union pro- 
viding that no employee of the former should be allowed to work for 
more than four weeks without becoming a member of the latter is an 
attempt to interfere with rights to pursue a lawful trade or calling 
and is void as against public policy. Contracts with unions which are 
used to crush non-union men are void. Curran v. Gallen, 152 N. Y. 33, 
46 N. E. 297; Milwaukee Masons and B. Association v. Niezerowski, 95 
Wis. 129, 70 N. W. 166. An agreement restrictive of competition in 
trade is not legalized by the fact that competition is not entirely 
abolished by it and agreements among dealers to keep selling price fixed 
or at a graduated scale is void at common law as against public policy. 
Hunt v. Riverside Co-operative Club, 104 Mich. 638, 104 N. W. 40. 
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No general rule can be given by which to test the legality of every 
contract which may arise. There is no more sacred right of citizen- 
ship than the right to pursue unmolested a lawful employment in a 
lawful manner. It is the sacred right of labor and can not be infringed 
by any contract made between others. An agreement between a labor 
union and employers which provides that latter shall not employ non- 
union laborers is contrary to public policy, where as in the principal 
case the agreement embraces an entire industry of any considerable pro- 
portions in the community so that it will operate generally in that com- 
munity to prevent or seriously to deter craftsmen from working at 
their trade under favorable conditions without joining a union. The 
question whether a contract is contrary to public policy must be set- 
tled by a consideration of the contract or combination itself to learn 
what it threatens and what its evil tendencies are and what possibilities 
of harm to the general welfare lie within it. Connors v. Connolly, 86 
Conn. 461, 86 Atl. 600. It is the evil tendencies and harmful possibil- 
ities not its results that determine its legality, Ibid., and it seems the 
contract in the principal case tending towards a stifling of competition 
in labor was justly held to be void because against public policy. 

Ray T. McCann. 


Boycotts AND THE Crayton Act—The recent decision of the United 
States Supreme Court in Duplex Printing Press Company v. Dering, 
decided Jan. 3, 1921, deals with boycotts and the application of the 
Clayton Act of October 15, 1914, to them. The Duplex Printing Com- 
pany is one of four large manufacturers of printing presses in the 
United States with its plant in Michigan, but doing a large interstate 
business. Defendants are officiais of the International Machinists Union. 
The product of the Duplex Company is large presses which necessitate 
eonsiderable and skilled labor in setting up at the places of business of 
the purchasers. The Duplex Company operates an “open shop” at its 
Michigan plant with a very limited number of union employees. The 
three competitors of the Duplex Company had adopted the union scale 
of wages and hours; two of these notified the defendants that unless the 
Duplex Company also assented to the same union scale that they would 
have to terminate their arrangements with the union. The Duplex Com- 
pany refused the demands of the Union, and a strike was called at the 
Michigan plant, but there were so few employees members of the 
union that the calling of the strike did not seriously affect the Duplex 
Company. Defendants instructed the members of the Union and of affili- 
ated unions in New York not to work on the presses of the Duplex 
Company, nor to aid in their installation, repair, hauling and etc.; in 
short, a boycott was declared by this Union against the product of the 
Duplex Company. The Duplex Company applied for an injunction 
against the aforesaid acts of the defendants, which was denied by the 
District Court and on appeal by the Circuit Court of Appeals. The lower 
courts held that section 20 of the Clayton Act applied, and forbade the 
issuance of an injunction under such circumstances. (“That no restrain- 
ing order or injunction shall be granted in any case between 
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an employer and employees, or between employers and employees 
unless necessary to prevent irreparable injury to property . . 

And no such restraining order . . . shall prohibit any person or 
persons, whether singly or in concert, from terminating any relation of 
employment . . . or from recommending, advising, or persuading 
others by peaceful means so todo; . . . or from ceasing to patronize 
or to employ any party to such dispute, or from recommending, advis- 
ing, or persuading others by peaceful and lawful means so to do; 
nor shall any of the acts specified in this paragraph be considered or 
held to be violations of any law of the United States.”) The lower courts 
both looked upon a case “between an employer and employees” and etc., 
as referring to a dispute between the “business class or clan to which 
the parties litigant respectively belong;” in short, that section 20 placed 
an inhibition on the granting of injunctions in disputes between mem- 
bers of the employer, and members of the employee classes when carried 
on as specified in the second paragraph of section 20. But, held, by the 
Supreme Court, in reversing the two lower courts, that these words, 
“employer and employees,” “operate to confine the restrictions upon the 
granting of injunctions . . . to parties standing in proximate rela- 
tion to a controversy,” with Mr. Justice Brandeis writing a dissenting 
opinion with whom concurred Mr. Justices Holmes and Clarke. (Facts 
taken from both majority and minority opinions, Dupler Printing Co. v. 
Dering, supra). 

The majority in the instant case reason through the opinion of Mr. 
Justice Pitney, that there are federal statutes which govern this subject, 
and the question of the common law rule as to boycotts is not material; 
that the Sherman Act declared all combinations in restraint of trade il- 
legal; that the Duplex Company Case is similar to Loewe v. Lawlor, 208 
U. S. 274, wherein a boycott was held illegal under the Sherman Act and 
labor organizations were held to come within the provisions of the Act, 
and that consequently the boycott in the principal case is illegal and en- 
joinable unless exempted by the Clayton Act; that the Clayton Act ap- 
plies only to a boycott between a specific employer and his employees, 
and not to “secondary boycotts” (Opinion of Mr. Justice Pitney, in Du- 
plex Printing Co. v. Dering, supra). 

The dissenting opinion first considers the common law rules applicable 
to the principal case; accepts as sound on principle, in view of the mod- 
ern industrial situation, the common law rule which distinguishes be- 
tween a boycott by persons having a common interest in the dispute 
against the product of the employer, and a boycott by mere sympathizers 
against not only the product of the employer but against the general 
business of any third person who deals with him; and consequently holds 
that according to the better common law rule the boycott in the prin- 
cipal case is legal, and further that “by including ‘employers and em- 
Ployees’ and ‘persons employed and persons seeking employment’ it (Con- 
gress) showed it was not aiming at a legal relationship between a specific 
employer and his employees” but rather at permitting industrial dis- 
putants pushing “their struggle to the limits of the justification of self- 
interest” (Dissenting opinion of Mr. Justice Brandeis Duplex Printing 
Co. v. Dering, supra). 
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It would seem that the majority and minority split over distinguishing, 
or refusing to distinguish between a case like Loewe v. Lawlor, supra, 
and the principal case. Loewe v. Lawlor was a boycott by sympathizers 
against the general business of persons who dealt with the employer; the 
principal case being a boycott by persons having a common interest 
against the product of the employer. The majority do not accept such a 
distinction, while the minority do. However, it should be noted that 
Loewe v. Lawlor is based on the conception that the Sherman Act 
applies to labor associations. But the Clayton Act amends the Sherman 
Act so as to exempt specifically unincorporated associations of farmers 
and workers from the Anti-trust legislation. (Section 6.) Although the 
Court looks upon the Duplex Case as on all fours with the Lawlor Case, 
yet it would seem that even with a boycott such as in the Lawlor Case 
that if the Court is to hold it illegal, it ought to hold it so at common 
law, and not under the amended Anti-trust laws which specifically exempt 
labor unions. 

All jurisdictions seem to recognize the right of the employees to strike 
as a group, which in essence is really one form of boycott. The Federal 
and many state jurisdictions, however, hold “We don’t Patronize Lists” 
and “Unfair Lists,’ circulars and etc., to be illegal and enjoinable, Gom- 
pers v. Buck Stove and Range Co., 221 U. S., 418; 31 Sp. Ct., 492; Rocky 
Mountain Tel. Co. v. Montana Fed. of Labor, 156 Fed. 809; Burnham v. 
Dowd, 217 Mass. 351; 104 N. BE. 841; Baldwin v. Escanaba Liquor Dealers’ 
Assoc., 165 Mich. 98; 130 N. W. 214, (boycott against newspaper by liquor 
dealers); Ex parte Heffron, 179 Mo. App. 639, 162 S. W. 652; George 
Jonas Glass Co. v. Glass Blowers Assoc., 72 N. J. Eq. 653; 66 A. 953; 
Purvis v. United Brotherhood, 214 Pa. 318; 63 A. 585. A few jurisdic- 
tions hold, however, that a boycott by those having a common interest 
against the employer’s product is legal and not enjoinable. It is this 
common law rule which the minority take in the instant case. Pierce 
v. Stablemen’s Union, 156 Cal. 90; 103 Pac. 324; Linsay and Oo. v. 
Montana Fed. of Labor, 37 Mont. 264; 96 Pac. 127; Bossert v. Dhuy, 221 
N. Y. 342; 117 N. B. 582; and cases cited by Mr. Justice Brandeis in the 
principal case. It seems difficult to find a legitimate distinction between 
a boycott of the employer’s product and a boycott of the employee’s 
labor, but there are jurisdictions which hold the use of “We don’t 
Patronize Lists” illegal, but the use of “blacklists” by the employer as 
legal, Boyer v. Western Union Tel. Co., 124 Fed. 246; Worthington v. 
Waring, 157 Mass. 421; 21 N. E. 144; but see Cornellier v. Haverhill 
Shoe Manufacturers’ Assoc., 221 Mass. 554; 109 N. E. 643, overruling 
the Waring Case. 

In these cases involving social and economic questions a point is 
reached where legal analysis can go no farther, and the decision must 
depend upon the vision and point of view of the Court. In this class 
of litigation particularly “General propositions do not decide concrete 
cases. The decision will depend on a judgment or intuition more subtle 
than ahy articulate major premise,” Mr. Justice Holmes, dissenting, in 
Lochner v. New York, 198 U. S. 46. , 
Pamir F. La Forerte. 
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Srreer RAILWAYS AND INTERURBAN Raiways—The distinction be- 
tween urban street railway service and interurban railway service is 
important in Wisconsin for two reasons. A company operating inter- 
urban cars within the limits of a city must have a special franchise 
or permit therefor in addition to its franchise or permit for urban street 
railway service. Interurban service also imposes an additional burden 
upon the streets for which compensation must be made to abutting 
owners. The case of Milwaukee v. Milwaukee E. R. € L. Co., 180 N. W. 
339, revises the definition of street railway and interurban railway 
service and overrules Younkin v. Milwaukee L. H. & T. Co., 120 Wis. 477. 
Under the old definition a car operated from a point without a city to 
a point within a city or to a point beyond it was an interurban car 
even though it operated within the city limits as a local car and rend- 
ered local street railway service. Under the revised definition a car enter- 
ing the city from a point beyond the city limits loses its interurban 
character within the city limits if it renders reasonable and proper 
local street car service. It is only when it is operated exclusively as 
an interurban car or without affording reasonable local service that it 
retains its interurban character. The case also holds that a city in 
its governmental capacity may maintain an action to enjoin the op- 
eration of interurban cars within its limits without an interurban 
franchise, and as an abutting owner may sue to restrain the operation 
of such cars where compensation has not been made and that the right 
to sue in either capacity is not lost by an acquiescence extending for 
more than twenty years. 


NEGLIGENCE—DANGEROUS PREMISES—LIABILITY TO TRESPASSING CHILDREN 
—In Wendorf v. Director General of Railroads, 180 N. W. 128 (Wis.) 
(1920), Held, that a railroad train stopping temporarily on the track 
cannot be classed with turntables and like machinery as alluring and 
attractive to children, so as to require the railroad company to guard 
them against danger to small children who trespass upon the right of 
way and play on the cars. 

Beginning with Siour City etc. Ry. Co. v. Stout, 17 Wall. 657 (1870), 
there is a long line of so-called “turntable” cases, dealing with the 
duty of railroad companies towards children trespassing upon turn- 
tables. Numerically, the weight of authority recognizes a right of re- 
covery where a trespassing child is injured by an insecurely fastened 
turntable. 

The theory of these cases is that where a landowner maintains on 
his premises something attractive to children, he extends to them an 
“jmplied invitation” to come upon his land, or creates an “allurement” 
or “trap”, and thereby is under a duty to take steps to safeguard such 
children. This is largely the language of fiction, for it is obvious that 
the landowner does not in reality “invite” or “allure” children. In 
principle, the turntable cases represent a restriction on the free use of 
lané in the interest of a class of persons likely to trespass. It is a matter 
largely of public policy. Is the danger of occasional harm to trespassing 
children so great as to outweigh the advantage to the community of leav- 
ing landowners free in making beneficial use of their land? 
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No “turntable” case appears to have arisen in Wisconsin. This may 
be due to the fact that since 1889 (Wisconsin Statutes §1807) railroad 
companies have been required to keep turntables securely locked, sub- 
ject to a forfeiture of $25 for each failure. Whether this statute gives 
an injured person a private right of action for damages actually suffered 
is an open question. It would seem not, and that, therefore, whether 
a trespassing infant injured by an insecure turntable can recover from 
the railroad company would depend upon which line of cases our court 
would follow. 

As to alleged “dangerous attractions” other than turntables, the weight 
of authority is strongly against the child. The following objects have 
been held not to be dangerous attractions: An unguarded excavation 
filled with water, Klix. Adm’r. v. Nieman, 68 Wis. 271; unguarded pond, 
Emond v. Kimberly-Clark Co., 159 Wis. 83; mortar box filled with slack- 
ing lime, Zartman v. George, 156 Wis. 131; unguarded street car, Kawme- 
ier v. City Etc. Ry. Co., 74 N. W. 484 (Mich.); unguarded handcar, Rob- 
inson v. Railway Co., 27 Pa. 689 (Utah); moving shafting, O’Leary v. 
Brooks Co., 75 N. W. 919 (N. D.); coffee grinder, Halbrook v. Aldrich, 
168 Mass. 15; pile of railroad ties, Mo. etc. R. Co. v. Edwards, 36 S. W. 
430 (Texas); building in process of construction, Witte v. Stefel, 126 Mo. 
295; swinging gate, Chicago, etc. R. Co. v. Bockoven, 53 Kan. 279; build- 
ing material, Friedman v. Snare & T. Co., 70 L. R. A. 147 (N. J. L.). 


NEGLIGENCE--CONTRIBUTORY NEGLIGENCE OF GUEST IN PRIVATE VEHICLE — 
Plaintiff while riding as a guest in defendant’s automobile was injured 
by the latter’s negligent collision with a train. The windshield of the 
automobile was frosted so as to obstruct the view and defendant drove 
at a very high speed. Plaintiff warned defendant of the excessive speed, 
but said he did not know whether defendant heard him. As the auto- 
mobile approached a railroad crossing, with which plaintiff was familiar, 
he kept no lookout, did not endeavor to ascertain if defendant was 
looking out, and made no further protest or remonstrance in regard 
to the manner in which defendant was managing the car; Held, as a 
matter of law, that plaintiff was contributorily negligent. Howe v. 
Corey, 179 N. W. 791 (Wis.). 

While it is agreed that a guest in an automobile must exercise care 
for his own safety, Perkins v. Galloway, 198 Ala. 658, it is not clear 
just how much is required of him. The above case lays down an ex- 
acting rule. Apparently the guest must not only protest, but must re- 
new his protest and make remonstrance as each new situation of danger 
is approached. In Herman v. Rhode Island Co., 36 R. I. 447, it was held 
that the guest did not need to protest against excessive speed. He need 
not jump out of the car. Union Traction Co. v. Love, 180 Ind. 442; nor 
is he required to ask permission to get out, Turney v. Ry. Co., 155 Mo. 
App. 513. 


NEGLIGENCE—LANDOWNER’S Duty To “SocraL”’ Vistror REesPEcTING Con- 
DITION OF PremisesS—Plaintiff while a visitor in defendant’s home by 
defendant’s invitation stepped on a small rug lying unfastened on a 
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highly polished floor, and was injured. Held, that plaintiff was a mere 
licensee, and, in the absence of something in the nature of a trap or 
of active negligence of the licensor, he took the premises as they were. 
Greenfield v. Miller, 180 N. W. 834 (Wis.) (1920). 

The cases recognize three classes of persons coming upon the land of 
another: (1) trespassers; (2) licensees; (3) business visitors. A fourth 
class, however, is suggested by an English case, viz. (4) “social” visit- 
ors. Southcote v. Stanley, 1 H. & N. 246. With respect to trespassers, 
other than young children, the landowner owes no duty to have the 
premises in a safe condition or to warn of hidden dangers. Lary v. R. 
Co., 78 Ind. 323. With respect to licensees, the landowner is bound 
to warn of dangers known to him. Campbell v. Boyd, 88 N. C. 129; 
Muench v. Heineman, 119 Wis. 441; Benson v. Traction Co., 77 Md. 535. 
See, however, Brinelson v. Chicago & Northwestern Railroad Company, 144 
Wis. 614. With respect to business visitors, that is, licensees who came to 
the premises for business purposes with the landowner, the landowner 
owes a duty to use reasonable care to discover defects in the premises and 
to give adequate warning of such defects and to take steps to guard 
against injuries therefrom. Barowski v. Schultz, 112 Wis. 415; Burk v. 
Walsh, 118 Iowa 397; Garfield etc. Co. v. Rockland etc. Co., 184 Mass. 60. 

With respect to the “social” visitor class, the dictum in Southcote v. 
Stanley, supra, holds that one who enters a home as a guest becomes 
a member of the household and by virtue of the fellow-servant doctrine 
assumes all risks as to the condition of the premises and even as to 
negligent acts of other members of the household. Under such a rule 
a guest does not have the rights of a bare licensee. 

The principal case declines to recognize the status of “social” visitor 
as distinct from bare licensee. While a licensee takes the premises as 
he finds them, the court expressly states that the rule is subject “to 
the limitation that the licensor must not set a trap or be guilty of active 
negligence.” The limitation is dictum, but it indicates that the court 
would not go the length suggested by Southcote v. Stanley, supra. 


NEGLIGENCE—PARENT’S NEGLIGENCE Not IMPUTED TO INFANT.—An infant 
riding in an automobile with his mother was injured by the negligence 
of defendant railroad company. The mother contributed to the injury 
through her own negligence. In an action for damages against the 
railroad company brought by the infant in his own name, Held that 
contributory negligence of the parent is not imputed to the child so 
as to bar his recovery. Gulessarian v. Madison Rys. Co., —— Wis. ——, 
179 N. W. 573. 

There is a conflict of authority upon this question. See cases in I 
Wisconsin Law Review 115. The question was noticed in Kashuda v. 
Adams Express Co., 171 Wis. 25, but not passed upon. The principal case 
is one of first impression in Wisconsin and is in accord with the great 
weight of authority. The court refused to follow the dictum of Prideaur 
v. City of Mineral Point, 43 Wis. 513, 28 Am. Rep. 558, as to passenger 
riding in private vehicle. It was there said, “When pater familias drives 
his wife and child in his own vehicle, he is surely their agent in driving 
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them, to charge them with his negligence. It is difficult to perceive 
on what principle he is less the agent of one who accepts his or their 
invitation to ride with them. There is a personal trust in such cases 
which implies an agency.” It will be seen from the annotation to 
John v. Pierce, (Wis.) I Wisconsin Law Review 182 that the Wisconsin 
Court has steadily adhered to the agency theory in imputing the con- 
tributory negligence of the driver to his passenger, so as to bar the 
passenger’s recovery. But the hypothesis from which this rule was 
predicated has been disregarded in the principal case to the extent 
that it is not applicable to an infant riding with his parent. 

If the driver of a vehicle is really the agent of his passenger or 
guest so that the contributory negligence of the former will bar the 
latter’s right of recovery against a negligent third person, it would 
seem as if the third person who is negligently injured by the driver 
should be able to sue the passenger or guest. But an extended search 
has failed to reveal any such action.* Again, if the driver really acts 
as the agent, it would seem as if an injury to a passenger or guest 
caused by the negligent driving of the driver should be imputed to 
the passenger or guest so as to bar his recovery against the driver. 
A driver is not liable to his passenger for want of ordinary care 
in Wisconsin but is liable for gross or wanton negligence. Barlow v. 
Foster, 149 Wis. 613. It might be said that want of ordinary care 
is imputed to the passenger so as to bar his recovery against the driver, 
but it is probably not properly imputed negligence at all but simply 
represents the minority holding with respect to the risk which any guest 
or passenger assumes when he consents to ride. It is not necessary to 
explain John v. Pierce, —— Wis. ——, 178 N. W. 297 (I Wisconsin 
Law Review 182 and cases there cited) upon an agency theory and 
it is submitted that the same is a fiction and not a fact, and that 
the Wisconsin rule properly rests upon assumption of risk and has been 


so treated. 
NEWELL S. BoaRDMAN. 


INcoME—UNPAID INTEREST—Northwestern Mutual Life Insurance Com- 
pany v. State, 180 N. W. 138, holds that unpaid interest on policy 
loans, which was added to the principal of the loan and charged against 
the reserve on the policy, was gross income of an insurance com- 
pany. The case is very far from holding that unpaid interest can be 
generally considered as income. It must be restricted to the facts 
of the case before the court under which the court held that the com- 
pany had, in effect, collected the principal and interest in advance and 
that when the interest was unpaid it transferred the amount from 
the reserve to the general assets of the company. 





* Since the above was written the court held in Reiter v. Grober (March 8, 
1921) that the guest is not liable to a third person injured by the driver’s neg- 
ligence; disapproved the agency theory; and expressly overruled Prideaugr v. 
Mineral Point, supra. 











